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Tribunal of Inquiry into complaints concerning some Gardai of the Donegal Division

Established by The Minister

Belfield Office Park,

for Justice Equality and Law Reform Beaver Row,
by the Tribunals of Inquiry Clonskeagh,
(Evidence) Act 1921 Dublin 4,
(Establishment of Tribunal) Ireland.

Instrument 2002

My Ref:

Tel: 01 - 260 1111
Fax: 01 - 260 1122
Sole Member

The Honourable Mr. Justice Frederick Morris

FM/SC Your Ref: If telephoning please ask for-  Judge Morris

19" May, 2005.

RE: Tribunal of Inquiry set up pursuant to the Tribunal of Inquiry
(Evidence) Acts, 1921 — 2002 into certain Gardai in the Donegal
Division.

Dear Minister,

| enclose herewith my report in respect of Term of Reference (a) and in
respect of the first module of Term of Reference (b). These are respectively

a) The Making of Extortion and Hoax Telephone Calls to the home
of Michael and Charlotte Peoples on the 9" November, 1996 and
the subsequent Garda investigation into that complaint.

b) Investigations into the death of Mr. Richard Barron of Raphoe,
County Donegal on the 14" October, 1996 with particular
reference to the arrest....and progress management and
effectiveness of the Garda investigation with particular
reference to the management of informants.

It is the intention of the Tribunal to revert to deal with the balance of
this Term of Reference Treatment of Persons in Custody in
connection with that investigation at the earliest possible
opportunity. By reason of the inability of witnesses to attend at the
Tribunal, it has been necessary to postpone the consideration of this
module.

When | wrote to you forwarding my last report, | reminded you that Section 3
of the Tribunal of Inquiry (Evidence) (Amendment) Act 2002 provides that if
you consider that the publication of this report might prejudice any criminal
proceedings, then you may apply to the Court for directions relating to the

Solicitor to the Tribunal: Bernadette Crombie, LLB., LLM. Registrar to the Tribunal: Brendan O’'Donnell
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publication. With this section in mind, the following observations may be of
assistance.

On the 4™ May, 2005, the Tribunal wrote to Superintendent Terry McGinn, the
Garda liaison officer to the Tribunal, with a view to ascertaining whether it was
reasonably possible or reasonably probable that criminal proceedings might
be brought arising out of the circumstances which are the subject matter of
these modules. Superintendent McGinn replied on the 4™ May, 2005. |
enclose a copy of this correspondence.

In relation to four incidents identified in her reply, the following is my view,
which you may find of assistance:

1. The Tribunal makes no findings in connection with the Shortt
(miscarriage of justice) case;

2. While the Tribunal refers to the alleged misappropriation of material
found in the “Lennon locker”, it makes no findings in relation to it;

3. In relation to the making of extortion and hoax telephone calls to the
home of Michael and Charlotte Peoples on the 9™ November, 1996,
the Tribunal makes positive findings that at least one of these calls
were made by William Doherty with the knowledge and acquiescence
of Garda John O’'Dowd;

4. In relation to the death of the late Mr. Richard Barron the Tribunal
finds that this occurred as a result of a road traffic accident. It makes
no finding as to the person responsible. It finds that neither Mr. Frank
McBrearty junior nor Mr. Mark McConnell were in any way involved in
the incident.

On the 13" June, the Tribunal recommences hearing evidence in relation to
Term of Reference (d) that is the circumstances surrounding the arrest
and detention of Mark McConnell on the 1% October, 1998 and Michael
Peoples on the 6™ May, 1999.

Yours faithfully,

VL;»( /{'/Oﬂfl‘g

Frederick Morris,
Chairman of the Tribunal.

Michael McDowell, Esq., S.C.,

Minister for Justice, Equality & Law Reform,
Department of Justice, Equality & Law Reform,
94, St. Stephen’s Green,

Dublin 2.
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Oifig Idirchaidrimh na nGardai,
Binse Fiosrachan Morris,

Pairc Oifig Belfield,

Iomair Béabhar,

Cluainsciath,

Baile Atha Cliath 4.

Tel / Teileafon: 01-2601113
Fax / Facs: 01-2601097

An Garda Siochana

Garda Liaison Office,
Morris Tribunal,
Belfield Office Park,
Beaver Row,
Clonskeagh,

Dublin 4.

Web Site:  www.garda.ie

Our Ref: MT05.253/05
Your Ref: BAR/MCB006-3/SD/BC/KO’C

PRIVATE & CONFIDENTIAL

Ms. B. Crombie, LLB, LLM,
Solicitor to the Tribunal of Inquiry,
Belfield Office Park,

Beaver Row,

Clonskeagh,

Dublin 4.

Re:

04 May 2005

MORRIS TRIBUNAL
11 MAY 2005

Tribunal of Inquiry into complaints concerning some Gardai in Donegal.
Module: Barron Investigation 1 & 2 - Term of Reference (b) -
Investigation into the death of Mr. Richard Barron, the management of

informants and the arrest of suspects.

Module: Peoples’ Extortion Calls - Term of Reference (a).

Actual or Potential Criminal Proceedings.

A Chara,

I refer to your correspondence dated 4™ May 2005 in above matter.

The following matters pertaining to the above Modules have been investigated, and
the current position with each investigation is set out hereunder:

NoO. | INVESTIGATION CURRENT POSITION

1. Issues arising from the judgement of Mr. Justice | File with DPP - Direction
Hardiman - Shortt (Miscarriage of Justice) Case. | awaited.

2. Alleged Misappropriation of Funds resulting from | File with DPP - Direction

material found in the ‘Lennon Locker’.

awaited.

Is é Misean An Gharda Siochdna

An leibhéal insroichte is aired a bhaint amach maidir le Cosaint Phearsanta, Tiomantas don Phobal agus Slind4il Stit

Mission Statement

To achieve the highest attainable level of Personal Protection, Community Commitment and State Security
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3. The making of Extortion and Hoax Telephone
Calls to the home of Michael and Charlotte
Peoples on the 9™ November 1996.

This matter is being re-
investigated and a file is
currently being prepared
for transmission to the
DPP.

October 1996.

4, The death of Mr. Richard Barron on the 14"

The investigation into this
matter is ongoing.

Should there be any developments in any of the above investigations, I will inform

you without delay.

Is mise le meas,

/

, /M Lol (o

TERRY McGINN
SUPERINTENDENT

Is é Misean An Gharda Slochdna

An leibhéal insroichte is aired a bhaint amach maidir le Cosaint Phearsanta, Tiomantas don Phobal agus Sldndaiil Stait

Mission Statement

To achieve the highest attainable level of Personal Protection, Community Commitment and State Security
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Tribunal of Inquiry into complaints concerning some Gardai of the Donegal Division

Established by The Minister

for Justice Equality and Law Reform
by the Tribunals of Inquiry
(Evidence) Act 1921

(Establishment of Tribunal)
Instrument 2002

Sole Member ;
The Honourable Mr. Justice Frederick Morris

My RefMT/GDAIMCGO10-01/SD/BCYR5‘@ef: If telephoning please ask for:-

Wednesday, 04 May 2005

PRIVATE AND CONFIDENTIAL
STRICTLY ADDRESSEE ONLY
Superintendent Terry McGinn
Liaison Officer

Garda Liaison Office

C/o Morris Tribunal

Belfield Office Park

Beaver Row

Clonskeagh

Dublin 4

Re: Module: Barron Investigation 1 & 2 — Term of Reference (b) -

Belfield Office Park,
Beaver Row,
Clonskeagh,

Dublin 4,

Ireland.

Tel: 01 - 260 1111
Fax: 01 - 260 1122

Investigation

into the Death of Mr. Richard Barron, the Management of Informants and the

Arrest of Suspects
Module: Peoples’ Extortion Calls — Term of Reference (a)
Actual or Potential Criminal Proceedings

Dear Superintendent McGinn,

We refer to paragraphs (a) and (b) of the Tribunal’s Terms of Reference which

read as follows:

“[That the Tribunal shall inquire urgently into] [tlhe making of extortion
and hoax telephone calls to the home of Michael and Charlotte Peoples
on 9th November, 1996 and the subsequent Garda investigation into

that complaint;
and

[That the Tribunal shall inquire urgently into] [ilnvestigations in
relation to the death of Mr. Richie Barron of Raphoe, Co. Donegal on
14th October, 1996 with particular reference to the arrest and treatment
of persons in custody in connection with that investigation, the
progress, management and effectiveness of the Garda investigation

with particular reference to the management of informants;”.

Solicitor to the Tribunal: Bernadette Crombie, LLB., LLM. Registrar to the Tribunal: Brendan O’Donnell
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As you are aware, this Tribunal is governed by the Tribunal of Inquiry (Evidence)
Acts, 1921 — 2002. Section 3 of the Tribunal of Inquiry (Evidence) Act, 2002 reads
as follows:

“(1) If, on receipt by the person to whom a tribunal is required, by the
instrument by which it is appointed or any instrument amending it, to
report of an interim or the final report of the tribunal, that person
considers that the publication of the report might prejudice any
criminal proceedings, that person may apply to the Court for
directions regarding the publication of the report.

(2) Before the Court determines an application under subsection (1),
it shall direct that notice of it be given to—

(a) the Attorney General,
(b) the Director of Public Prosecutions, and

(c) a person who is a defendant in criminal proceedings relating
to an act or omission that—

(i) is described or mentioned in the report concerned,
or

(i) is related to any matter into which the tribunal
concerned inquired and which is so described or
mentioned,

and the Court may receive submissions, and evidence tendered, by
or on behalf of any such person.

(3) On an application under subsection (1) the Court may, if it
considers that the publication of the report concerned might
prejudice any criminal proceedings, direct that the report or a
specified part of it be not published —

(a) for a specified period, or

(b) until the Court otherwise directs.

(4) An application under subsection (1) may be heard otherwise than
in public if the Court considers that it is appropriate to do so.”
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In the event that the Tribunal is in a position to furnish a report to the Minister within
the next couple of weeks, it is important that we should be informed as to the
reasonable likelihood of criminal proceedings being brought concerning the subject
matter of paragraphs (a) and (b) as set out above. You are in a unique position,
having attended most of the public sittings of the Tribunal and having acted in a most
helpful way as Liaison Officer between an Garda Siochana and the Tribunal, to assist
us in this regard. We would therefore ask you to make inquiries as to whether it is
reasonably likely or reasonably probable that criminal proceedings might be brought at
this juncture arising out of the circumstances that are the subject matter of this
module.

Thank you for your ever helpful assistance and that of your Garda colleagues at the
Garda Liaison Office.

We await hearing from you in due course.
Yours sincerely,
nbue

Bernadette Crombie
Solicitor to the Tribunal
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(@)

(b)

THE MORRIS TRIBUNAL

PARAGRAPH (a) AND (B) of the
TERMS Of REFERENCE

Set up Pursuant to the Tribunal of Inquiry

(Evidence) Acts 1921-2002

into Certain Gardai in the Donegal Division

(a) and (b)
The making of extortion and hoax telephone calls
to the home of Michael and Charlotte Peoples on
9th November, 1996 and the subsequent Garda
investigation into that complaint;

Investigations in relation to the death of Mr.
Richie Barron of Raphoe, Co. Donegal on 14th
October, 1996 with particular reference to the
arrest and treatment of persons in custody in
connection with that investigation, the progress,
management and effectiveness of the Garda
investigation with particular reference to the
management of informants;



THE MORRIS TRIBUNAL

NOTE TO THE READER

The reader will please note the following:

1. Quotations from the transcript are designated by a bold
indented italic.

2. Quotations from documents are boxed.

3. Particularly important conclusions of the Tribunal are printed in a
different colour.

4. A summary of the Tribunal’s conclusions appears in Chapter 1 but
this should be read in conjunction with the entire report.

5. Recommendations are set out in Chapter 9.
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CHAPTER 1
OVERVIEW AND INTRODUCTION

Background

1.01.

Purpose

1.02.

1.03.

1.04.

This is the second report of the Tribunal of Inquiry set up by Dail and Seanad
Eireann pursuant to the resolution of the 28th of March 2002. The first report of
the Tribunal, concerning hoax explosives finds in Donegal during the years 1993
and 1994, was published in July of 2004. Of necessity, that report also dealt with
related issues of fact which broadened the scope of the period to be enquired
into from 1988 up to February of 1999.

The purpose of this section is to provide the reader with a roadmap through the
report. | recognise that someone coming to consider the series of events, which
are recounted in this report, will be confronted with an extraordinarily involved
story involving many different personalities. | realise that without some form of
guide it would be difficult to read this report. However, | believe that it is of
importance that the full narrative of the events as they happened should be told.
If this means relating a complex story, then so be it. It would be unjust to take

shortcuts.

Before going further, | believe that | should make it clear that what the Tribunal
was mandated to do in its Terms of Reference to this module was to inquire into
the way in which the Gardai conducted the investigation into the death of the
Late Mr. Richard Barron. The need for this inquiry arose because it was perceived
that the Gardai had made an appalling mistake and that two innocent people in
Raphoe, Mr. Frank McBrearty Junior and his cousin Mr. Mark McConnell, were
arrested for Mr. Barron’s murder. Considerable public disquiet was caused by the
apprehension that not only were there mistakes involved in the investigation of
this incident but that, in addition, the two suspects had been deliberately
targeted and framed by the Gardai.

Accordingly, while the Terms of Reference of the Tribunal do not expressly provide
that | inquire into who was responsible for the death of the Late Mr. Barron, nor
does it provide that | should make any findings as to the guilt or innocence of
either of the suspects for his death, the reality is that as the work of the
Tribunal proceeded it became more and more obvious that as a direct
result of mismanagement and misconduct on the part of a number of the
members of the Gardai involved in the investigation, these two suspects

were wrongly considered to have been responsible for Mr. Barron’s death'.

t Members of the Gardal are referred to by their rank as of the time the action mentioned in the
report took place. When they give evidence they are referred to by the rank, if any, they held in
testifying to the Tribunal.
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1.06.

1.07.

THE MORRIS TRIBUNAL
Report — Chapter 1 — Overview and Introduction

Throughout the time that Mr. McBrearty and his family and Mr. McConnell
attended at the Tribunal hearings, they proclaimed their innocence and they
called upon a number of members of An Garda Siochana to accept that fact. The
reluctance on the part of the Gardai to do so, | believe, stems from the fact that
while he was under arrest Mr. McBrearty is alleged to have made a confession to
the murder. The validity of that statement falls to be considered in the next
module. For them to have proclaimed the innocence of Mr. McBrearty would
have amounted to an exercise of a prejudgement by them of the issues which it
is my function to resolve. However, it should be noted that at no stage
throughout the Tribunal hearing was any suggestion ever made by a
member of the Gardai that either Mr. McBrearty or Mr. McConnell were
guilty of causing Mr. Barron’s death. In no sense were they ‘on trial’.? They
were never required to defend themselves against any accusation. Tribunal
counsel presented the evidence and, where necessary, challenged this evidence
by cross-examination. The purpose of granting representation before the Tribunal
was to enable those of whom criticism was made to defend themselves. No
criticism whatever was made of either Mr. Frank McBrearty Junior or Mr.
Mark McConnell.

The Report examines a number of events which, at first sight, might seem far
removed from the inquiry by the Tribunal into the quality of the Garda
investigation into Mr. Barron’s death. The reader might be tempted to inquire
what relevance these events had to the central point of the inquiry. It is therefore,
| feel, desirable to indicate the connections that there were between these events
and this central point which made them relevant.

The centre point of the inquiry was the discovery of Mr. Barron. Mr. Richard
Barron was found dead on the roadway outside Raphoe, County Donegal, in the
early hours of Monday the 14th of October 1996. His death looked like a hit and
run incident. It was initially treated that way by investigating Gardai. As a result
of a rumour at Mr. Barron’s wake, the Chief Superintendent of the Donegal
Division came to believe that the death was a murder, committed by two local
men: Frank McBrearty Junior and his cousin Mark McConnell. Mr. Barron’s
remains were examined by a hospital pathologist and buried. The murder theory
was pursued as the cause of Mr. Barron’s death. An incident room was set up. A
‘Mr. X’ was introduced as a witness who saw the two suspects coming from the
scene of the killing. ‘Mr. X* was revealed on the 29th of November as Robert Noel
McBride, a local man of suggestible mind. Suspects were arrested a week later
and an apparent confession statement is said to have been obtained from Frank
McBrearty Junior. Further statements from alleged witnesses were added to the
equation during the early months of 1997 which purported to show that the two

When quoting from the transcript of proceedings, the Tribunal has checked its notes and in a very

few cases has made corrections. The Tribunal has also modified the punctuation for the sake of
readability. Quotations incorporating grammatical or other inaccuracies are left unammended and
are not highlighted by the moniker (sic), or any other.
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main suspects were behaving very strangely on the night of the death. The
investigation team did not properly consider evidence in their favour. ‘Mr. X’, and
others also, claimed that Mr. McBrearty Junior and his father were attempting to
suborn witness to refuse to give evidence against them. In September of 1997,
‘Mr. X" admitted that his statements were lies. He admitted that on the night in
question, he was not in Raphoe. The theory that Mr. Barron was murdered
was never built on firm foundations. The six incriminating witness
statements of ‘Mr. X’ had never been analysed. In particular, his statement
of the 29th of November, 1996 which was a catalyst for the subsequent
arrests, and which made reference to sightings of various people around
the town of Raphoe on the night of Mr. Barron’s death, was not analysed
against the existing statements of honest people who had been in Raphoe
but none of whom had seen him that night. As soon as more diligent Gardai
challenged him on his account in September 1997, it was found to be false.
Other witnesses also changed, or drew back, from evidence against the suspects.
When Mr. Barron’s body was eventually exhumed and examined by a forensic
pathologist, for the first time, it was found that death was due to a vehicle/road
impact. How all of this came about is the subject of this report.

The Foundation of the Garda Case

1.08.

1.09.

The original information which lead to the belief that Mr. Barron had been
murdered came from a criminal in the Raphoe area namely, William Doherty. He
was also a Garda informer supposedly. He passed this information on to Garda
O’Dowd. It was the same William Doherty who was one of the main players in
other satellite events, such as the alleged information contained in bogus reports
sent up to Garda Headquarters by Garda O’Dowd. He was the informer who had
provided the information which lead to a fruitless search which was carried out
on an innocent farmer’s lands. He was the person who introduced Robert Noel
McBride, who was ‘Mr X', as a witness who could give evidence against Mr.
McBrearty Junior and Mr. McConnell. As will be seen, therefore, he became a
figure of consequence. His relationship with Garda O’Dowd and Superintendent
Lennon, his ‘agent supervisor’, accordingly became critical to the inquiry and
gave rise to the need to fully examine these various events.

When the Tribunal was required to consider the manner in which the Garda
investigation team in Letterkenny inquired into the circumstances of Mr. Barron’s
death, the first requirement of the Tribunal was to obtain a clear template of the
way in which such an investigation should be conducted. At the outset of the
investigations, the Gardai gave consideration to the possibility that Mr. Barron’s
death might have been the result of a road-traffic accident or alternatively as a
result of an assault. Accordingly, it was necessary for the Tribunal to obtain a
template of the way in which each of these investigations should be conducted.
That template forms the basis of Chapter 2.
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Once the Tribunal had obtained such a template it should and would have taken
no more than a matter of months to complete the Tribunal’s inquiries. However,
as the Tribunal proceeded it was observed that there were serious irregularities in
the Garda investigation. Further investigation showed to my satisfaction that
there was a deliberate planting of evidence by the Gardai. This was done for the

purpose of advancing the prosecution case against the two suspects.

It was the unravelling of the whole complex story of how this came about
and what actually occurred that took the Tribunal time. It was thanks to
the very considerable efforts on the part of the Tribunal legal team and its
investigators that so much of the truth as | have been able to present here
eventually came to light.

The Perceived Issues

1.12.

Whenever Mr. Barron’s death is referred to in the media and the quality of the
Garda Investigation commented upon, four major criticisms are made of the
Garda behaviour on the night. | now mention these four criticisms, in short form,
for the purpose, firstly, of indicating that full and detailed particulars of these
events are to be found in the body of the report but, secondly, to point out that
these four criticisms, while they disclose disgraceful behaviour, are in reality
peripheral to the real problems which attended the investigation. It would not
have required a statutory Tribunal to investigate these complaints. However, for
members of our national police force, An Garda Siochana, to claim that they are
not obliged to account for their duties to the people of Ireland who pay them is
a scandal. An example of this is the way in which Gardai Mulligan and Mr. John
O’Dowd refused to answer questions about their duties on the night of Mr
Barron’s death.

The Four Criticisms are as Follows:

1.13.

Firstly, Garda Padraig Mulligan, who was the Garda supposed to be on duty in
Raphoe at the time of Mr. Barron’s death, could not be found and he did not
answer his call from Central Communications. In fact, the evidence before the
Tribunal was to the effect that he was drinking in a public house in Lifford
with Garda John O’Dowd, his off-duty colleague, at the time.

Secondly, when the Communications Centre at Letterkenny was alerted by a call
from a householder requesting Garda assistance, this communication was relayed
to Lifford Garda Station. | am satisfied that, contrary to the evidence which was
given to me at the Tribunal, the crew of the Lifford Garda car, which was
delegated to answer the call in the absence of Garda Padraig Mulligan,
deliberately delayed answering the call until after they would have had their meal
break. Were it not for a second call from the householder repeating the request
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for Garda assistance made to the Communications Centre that was relayed to
Lifford, they would not have answered the call at that time. | am satisfied that the
account of this incident which was given to the Tribunal by the Gardai involved
is not correct. An absurd story was told to the Tribunal that because the Sergeant
in Lifford was unable to identify a ‘Mrs. McBride’ (being the name of the lady
who made the call for help) as anyone residing in the townland of Townparks,
Raphoe as was reported to him, he came to the conclusion that the call must
have came from a Mrs. McBride in Townparks, Convoy. The Tribunal was told the
call was referred to the Ballybofey Station since the Lifford patrol car call had no
function to answer a call in Convoy. The Tribunal was told that the Ballybofey car
set out to answer the call to Mrs. McBride in Convoy but, when it was discovered
that this was the wrong venue, it was called back. | am satisfied that this story
is entirely false. | am satisfied that the crew of the Lifford car were on the
point of going for their meal break when the call came. They were aware
they were due to travel to Raphoe on public-order duty later on that
evening and they deliberately deflected the call elsewhere to avoid
answering the call. If any confirmation was needed as to the lack of
enthusiasm that they had for answering the call, then it is provided by the
scandalous way in which they behaved once they did answer the call. They
did nothing to investigate the crime against Mr. Barron.

Thirdly, there is justifiable concern about the behaviour of this group when they
did answer the call. They attended at the scene of the accident. The ambulance
had already arrived and departed with Mr. Barron. They failed to preserve the
scene; they failed to carry out any worthwhile investigations, either
immediately or subsequent to their arrival at the call; they excused
themselves from the scene by an alleged obligation to travel to
Letterkenny to collect the deceased’s clothing. It is worthy of comment
that all three of them made this journey from the scene of the incident,
out of the rain, to collect clothing that, in fact, they did not collect. They
then wrote up reports and went home without informing a

Superintendent of a suspicious death.

Fourthly, Garda Mulligan refused to account for his movements on the night.
When called upon to do so, he devised various methods of thwarting the superior
officers making these enquiries. He perceived no obligation whatever to answer
for his duties and he felt that he was justified on the basis of an entirely
mischievous reference to his constitutional right to silence. Garda O’Dowd, his
colleague on the occasion, was off duty and therefore should have had no
difficulty whatever in accounting for his movements. He adopted the same
attitude. The reality is that both of these officers sought to prevent the lawful
enquiries made by their senior officers, by instructing their solicitors to write
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letters threatening defamation proceedings in relation to the witness whom, it
was believed at that time, was in a position to establish their whereabouts at the
relevant time. There was, in my view, no justification whatever for their

shocking disregard of their duties.

Having then referred to these four peripheral matters, which are in themselves
important but do not constitute part of the major inquiry undertaken by the
Tribunal, | now propose to pass to deal with the Tribunal’s work in carrying out

its investigations.

The Tribunal’s Task

1.14.

1.15.

1.16.

1.17.

Proper Garda procedures require that a detailed picture be made of the
whereabouts of individuals at relevant times. A clear picture must be made of the
deceased’s movements on the night of his death. It is correct to say that the
Gardai built up a comprehensive picture of the Late Mr. Barron’s
movements. This picture showed Mr. Barron drinking in a number of licensed
premises in Raphoe and being intoxicated as he set off to walk home. He was
found dead on the road at approximately 00.55 on the morning of the 14th of
October 1996 at a point approximately 600 meters outside the town of Raphoe.
There were a number of sightings of him as he walked towards his home. He was
staggering, holding himself up by grasping at walls and clearly finding difficulty

walking.

An important geographical feature of the area is the fact that one can approach
the point at which Mr. Barron’s body was found through the car park at the rear
of Mr. McBrearty’s licensed premises. By crossing the car park, and then traversing
rough ground, one can come out through a boreen near Mr. and Mrs. McBride’s
house on the roadway on which Mr. Barron was found dead.

Suspicions were aroused that Mr. Barron’s death may have been as a result of an
assault because the injuries which he sustained seemed, to untrained observers,
to be inconsistent with his having been struck by a vehicle. The injuries were in
the main confined to his head. Normally, in a typical road accident one expects
to find that the victim has sustained injuries to his legs or body. Suspicions were
enhanced by the fact that no debris was found on the roadway, of the sort
normally associated with a road-traffic accident. There was no mud or glass on
the road, such as would have typically been deposited by a vehicle involved in an
accident and Mr. Barron’s position on the roadway (lying straight) was unusual.

Rumours spread in the town of Raphoe that Mr. Barron had been assaulted. The
finger of suspicion for these events was pointed at Mr. Mark McConnell because
of a minor incident between them in a public house earlier in the night. This had

10
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been no more than an exchange of words but it was also perceived that there
had been a history of bad blood between their respective families. In the town of
Raphoe a small group suspected that this incident happened because Mr.
McConnell felt that the time had come to teach Mr. Barron a lesson and had

decided to administer a beating to him.

For some reason which has never been adequately explained to me, the finger of
suspicion also extended to Mr. Frank McBrearty Junior. He is Mr. McConnell’s
cousin and the theory, completely without foundation, was that these two
men either waited for Mr. Barron on his way home or proceeded up the
road after him and as he passed the boreen, which eventually gives access
to the car park at the back of the licensed premises, they administered a
beating which went further than they intended and resulted in Mr.
Barron’s death. Having done so, the theory went, they returned to the car

park, crossed it and were admitted into Mr. McBrearty’s licensed premises.

That then was the theory. Confronted with that theory, the Tribunal learned from
expert evidence that the correct procedure for the Gardai to adopt would be to
establish the movements of the two suspects during the night and at the relevant
time.

The Tribunal has reviewed the work which the Garda investigation team did in
this regard and it is correct to say that numerous statements were taken in and
around the town of Raphoe that built up a relatively clear picture of the activities
of the people who were present in Raphoe that night. In particular, the Gardai
were in possession of numerous statements that enabled them to pinpoint the
whereabouts of the two suspects.

Frank McBrearty Junior

1.21.

1.22.

With regard to Mr. McBrearty Junior, the statements showed that he spent
the night working in his father’s public house and disco premises. He was
involved in a number of incidents ejecting patrons from the premises.
Frank McBrearty Junior had virtually no possibility to absent himself from
the premises for long enough to carry out the assault on Mr. Barron. At no
stage during the night was he in Mr. McConnell’s company.

Notwithstanding all of this evidence, the Gardai were consumed by the notion
that Mr. McBrearty was a guilty party and they rejected all of this compelling
evidence on the basis that the witnesses were creating a smokescreen to protect
Mr. McBrearty. They formed this view solely on the basis that the witnesses were
either members of Mr. McBrearty’s extended family or were his employees. In my

view, there was no justification whatever for committing themselves to this view

11
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on such a tenuous basis. The reader will read the detail of these statements and
the events to which they refer in Chapter 3 of the report.

Mark McConnell

1.23.

1.24.

With regard to Mr. McConnell’s position, the numerous statements taken
by the Gardai (with the exception of some to which | will later make
reference) all indicated that he spent the night drinking in a bar in
Raphoe and later left that bar at approximately 01:30 on the morning of
the 14th of October, that is to say approximately thirty minutes after Mr.
Barron had been found dead on the road. If that evidence is true, then Mr.
McConnell could not possibly have been involved in the incident. However, it is
correct to also point out that not all the evidence pointed in the same direction.
The Gardai had on file statements of some witnesses which, if true, identified Mr.
McConnell as out and around the town of Raphoe at a much earlier time (around
00:30) and if he was not in the public house drinking, as he says he was, then
this raised doubts as to his credibility, and raised suspicions that he had
something to hide. However, there are two significant points to be made in
relation to these contradicting statements. The first is that they are far fewer in
number than those that confirm his presence in the public house which was in
accordance with his own testimony and the second is that none of them put him
in Mr. McBrearty’s company at any stage.

There are a number of reasons why | say that the Gardai were not entitled to
regard the contradictory statements as proof of Mr. McConnell’s guilt. They
should have taken into account the personality of some of the witnesses, whom
they might well have regarded as suspect by reason of their prejudice towards Mr.
McConnell. Of more importance is the fact that a major conflict arose in
statements concerning not Mr. McConnell’s movements at and about the time of
Mr. Barron’s death but his movements in the early hours of the following
morning. These inconsistencies and conflicts, if established as a fact, could easily
have arisen for reasons of a personal nature, unrelated in any way to Mr. Barron’s
death. Fundamentally, if they were observed as being important inconsistencies
then Mr. McConnell should have been re-interviewed with regard to them and
asked to account for them. This was never done. When Mr. McConnell was
interviewed at an early point in the investigation, he gave a full account of his
movements and co-operated, with the Gardal. He indicated his willingness to co-
operate with them further. The very least he was entitled to was an opportunity
to account for the perceived conflicts. Why he was not given this opportunity was

never explained.
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| am satisfied that while the investigation teams were perfectly correct to
harbour some suspicions in relation to Mr. McConnell’s activities, by reason
of these contradicting statements, they were certainly not entitled to
assume his guilt, as they appear to have done, by reason of them. This
assumption arose because members of the incident room team were

emotionally consumed by the presumption of his guilt.

In the report, the reader will see the numerous complex statements relating to
the sighting of Mr. McConnell during this period, the majority of which support
him. All of the detail of this is set out in Chapter 3.

It is at this stage that | need to refer to a sinister element that was identified

in relation to what | am now referring to as the contradicting statements.

When the witnesses who gave these contradicting statements were called to give
evidence, many of them complained as to the way in which the Gardai took the
statements and they withdrew and corrected them so that they no longer
contradicted the remainder of the statements. This then lead me to suspect
that the enthusiasm of the investigation members to obtain evidence
prejudicial to Mr. McConnell was such that the statements were
improperly taken. There is one particularly significant group of statements that

| should refer to.

Mr. McConnell was noted by two young ladies (Ms. Connolly and Ms. Philomena
Laird), who worked in a fast food café in Raphoe, as having called to them at
00.30. Their statements therefore constituted significant contradicting
statements. In evidence, it transpired that their times were wrong. In fact, the
correct time was approximately 01:30. They were able to confirm this to the
Tribunal by reference to the time at which Ms. Laird’s cousin, Ms. Wilma Laird,
came to the café. Gardai interviewed Ms. Wilma Laird; it transpired that she had
told them the time of her visit to the café. This fact manifestly effected the time
given earlier by the two ladies. Routine Garda procedures would require that
where an obvious contradiction emerges between manifestly honest witnesses in
relation to the time of a crucial sighting such as this, the witness would be re-
interviewed and the position clarified. Not only was this not done, but also the
interview with Ms. Wilma Laird, which gives rise to the conflict, was never noted
at conference. No steps were taken to correct the error. The suspicions based
upon this error were all allowed to stand. | believe it is an inescapable fact that
elements within the investigation team deliberately allowed the incorrect time for
the sighting of Mr. McConnell to remain on file. Details of this incident are fully
presented in the report in Chapter 3.
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The False and Untested Theory

1.30.

1.31.

Whilst the investigation originally started out on the basis that Mr. Barron’s death
might have resulted from a road-traffic accident, this theory was abandoned at
an earlier stage by virtually the entire Garda investigation team. Only one or two
officers continued to investigate this as a possibility. The possibility that it was
a road-traffic accident was abandoned, even though there was no forensic
pathology report to support the belief that Mr. Barron had died as a result
of an assault.

The first material support for the theory that Mr. McConnell and Mr.
McBrearty had anything to do with this death came to the incident room
in the form of an account of an interview with a witness who said that he
identified Mr. McBrearty and one or two other men coming down from
the car park, away from the scene of this incident, at a time relevant to
Mr. Barron’s death. This account was supposed to have been given by a Mr.
John Patton. The interview with this witness was misrepresented to the incident
room team. Its relevance to the overall picture is that it appears to have conjured
up a picture for what might have happened to the members of the incident room
and it appears that they adopted it as being the facts of the case. It would seem
that a false statement, that of “Mr. X” to which | now propose to refer,
adopted this picture and built a story around it. This is the central block in

the entire investigation.

The Statement of ‘Mr. X’

1.32.

1.33.

A number of Gardai presented to the incident room a statement of an alleged
witness who said he saw Mr. McConnell and Mr. McBrearty coming down from
the car park at the critical time. The statement reflected the story of Mr. Patton
referred to above. In addition, the statement added that the witness had received
a telephone call warning him, and threatening him not to go to the Gardai to say
what he had seen. This false witness was Robert Noel McBride. It was principally
on the basis of this statement from Robert Noel McBride that all of the suspects
were arrested. This statement was fraudulent. The circumstances in which
it was taken by the members of the Gardai involved, was grossly improper
and constituted grave misconduct. | now summarise the circumstances in
which it was taken. The reader is referred to Chapter 5 for the detail of this
matter.

John O’Dowd has said in written statements, and in evidence to the Tribunal, that
he became aware through an informer that Robert Noel McBride had seen the
two suspects coming down through the car park and could give him this
information. Instead of Garda O’Dowd calling on Mr. McBride and enquiring
from him as to any information that he might have, he and Garda Philip Collins
arrested him for the crime of stealing a television aerial. Mr. McBride admitted
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this crime first of all. That, however, was not the end of the matter. Members of
the Gardai then proceeded, in oppressive circumstances, to coerce him to
make a statement to the effect that he was in Raphoe on the night in
question, that he intended to carry out a robbery at the technical school,
that this brought Mr. McBride to a point adjacent to the car park and that,
while there, he observed the two suspects coming down from the
direction where Mr. Barron died. He said he later received a telephone call
warning him not to go to the Gardai. Those responsible for coercing this
fraudulent statement are principally Garda Philip Collins and Garda John
O’Dowd, but Sergeant Martin Moylan allowed himself to be carried along
in this disgraceful matter. Garda Martin Leonard was the Garda charged
under statutory regulations with protecting the prisoner. He did nothing
to effect this. Instead he was content that a prisoner should be oppressed.
These four Gardai told multiple lies to the Tribunal about this matter.

| am satisfied that the precedent for McBride’s alleged observations was
created by the statement originally recounted to the incident room as
available from the witness John Patton. The statement from McBride was
doctored so that it told the story that the other witness was not prepared
to tell. McBride was not in Raphoe that night. He tried to persuade the Gardai
that this was the fact. However, he was overborne and eventually agreed to say
that he was. In the forced statement, McBride recounts the people that he says
he saw that night. These people were, in fact, in Raphoe. Realistically, the only
people who were in a position to recount that fact were the Gardai that were
interviewing him. Two of them were members of the incident room team. It is
clear beyond doubt, in my opinion, that the contents of that statement

came from the Gardai.

Who then was responsible for this gross misconduct? Sergeant Martin Moylan
was the senior Garda present and the other two Gardai were Garda John
O’Dowd and Garda Philip Collins. | am satisfied that they all participated in
varying degrees in this incident. | am satisfied that the decision to do this was that
of the three interviewing members. | am satisfied that Garda Collins was brought
in on the incident from sick leave, in order to enhance the threat against McBride
in order to persuade him to make the statement.

The question arises as to whether there were other people involved in this

incident.

Garda Leonard was the member in charge on the night that the statement was
taken. His function was to ensure that the prisoner was properly treated. | am
satisfied that he was fully aware of everything that was happening in the
interview room that evening and must have acquiesced in the activities which |

have described.
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Detective Inspector McGinley was the immediate superior officer of these
members. He attended at Letterkenny Station during the time that McBride was
in the interview room. There is a conflict between his evidence and that of some
of the Gardai involved in the taking of the statement. Gardai Leonard, Collins and
O’Dowd say that he was there throughout the taking of the statement. Garda
Leonard says this despite only putting his head around the door at the end of the
statement at a time when Detective Inspector McGinley agrees he was there.
Inspector McGinley says that he visited the interview room as the taking of the
statement was about to commence and at the end but that he did not witness
any of the conduct which | have described and did not know what was
happening.

Detective Inspector McGinley goes on to deny that he knew that McBride was to
be taken in and questioned in connection with the petty crime used as an excuse
for his arrest. However, | don’t accept his evidence on that account. Garda
O’Dowd made a telephone call to Detective Inspector McGinley’s home arranging
the details of the arrest and | accept that he knew that McBride was to be taken
in and questioned. However, | am satisfied that he was not a party to the
reprehensible conduct of the four members referred to above, and | believe that
if he was aware of the fact that they were forcing a statement for McBride’s
signature he would have prevented it. | accept as a fact that he knew McBride
was to be arrested for petty crime and this arrest was to be used as an
opportunity to question him for what he might know in relation to the death of
Mr. Barron. The fact that he allowed this to happen does him no credit but that
is a criticism separate and apart from the reprehensible conduct of the other

members referred to.

The Proper Response to the McBride Statement

1.40.

The Tribunal is in no doubt as to what the proper response to the McBride
statement of the 29th of November 1996 should have been. That response was
noted in the diary of Superintendent Fitzgerald on the evening that it was taken.
The statement should have been checked. As a matter of basic police procedure,
all of the persons mentioned in the statement should have been contacted, apart
perhaps from the suspects. They should have been asked: “Did you see Robert
Noel McBride that night?””. None of them were. If they had been, which the
Tribunal is satisfied is routine for a major witness, this collateral checking would
have revealed McBride for the fraud that he was, and could also have led to
uncovering the plot against Mr McConnell and Mr McBrearty. One of the most
important questions that has arisen that had to be resolved was the issue as to
why this was not done. Was it utter negligence or does the existence of this fact

point to corruption, in addition to the most gross form of negligence, among
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those leading the investigation? | have earnestly debated this matter. | am
grateful for the submissions of the parties. After the fullest possible
consideration, | am reluctant to make a finding that the investigation was
corrupt in its leadership. It was prejudiced, tendentious and utterly
negligent in the highest degree. Chief Superintendent Denis Fitzpatrick,
Superintendent John Fitzgerald, Detective Superintendent Joseph Shelley
and Detective Inspector John McGinley all share in various degrees the
burden of fault for this matter.

The full details of this event are to be found in the body of the report in Chapter
5. However, there was further misconduct. There was a cover-up of vital
evidence in the Peoples telephone calls investigation that, in itself, could
have revealed the corruption in the Barron case. Here the culpability is on
Garda John O’Dowd, Chief Superintendent Denis Fitzpatrick and Superintendent
Kevin Lennon. Brief conclusions on that are set out in a subsequent section.
Details are to be found in Chapter 6.

The Vigilantes

1.42.

1.43.

1.44.

1.45.

| feel that it would be of assistance to the reader to have some short indication

as to what is contained in Chapter 7.

After Mr. McBrearty and Mr. McConnell had been arrested and questioned they
were released without charge. Mr. McBrearty is alleged to have made his
statement accepting his responsibility for the death of Mr. Barron and implicating
Mark McConnell in the event. While this statement would be admissible in
evidence against Mr. McBrearty, if it was accepted that it was made voluntarily
and in accordance with the Judges’ Rules, it would not be admissible in evidence
against Mr. McConnell in any prosecution in which he was alleged to have been
implicated in this event. There was accordingly no evidence whatever
against Mr. McConnell.

| am satisfied that a group of men in and around Raphoe, which have been
termed ‘the Vigilantes’, set about creating such evidence.

The main witness which was presented to the Gardai was Roderick Donnelly.
Basically, the story that he told to the Gardai was that he was sitting in a car in
Raphoe at approximately 01.00 — 01.10 on the morning of the 14th of October
when he saw Mr. McConnell pass by. It is impossible to give a definitive version
of what he said because he changed his account so many times. However, the
story that was originally presented to the Gardai was that he had seen Mr.
McConnell pass and that he “looked scared”, that he “looked shook up as if he
had been fighting” and that his clothes and hair were wet. The significance of
this was that if one makes ones way down from the place at which Mr. Barron
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was found, in through the car park at the rear of Mr. McBrearty’s premises, one
is required to cross a small stream.

1.46. A second witness was also presented to the Gardai. That was Kieran Roulston,
who was supposed to have been sitting in Mr. Donnelly’s car. In summary, he said
that he had been asleep while they were sitting in the car but, when he woke up,
Roderick Donnelly then mentioned his sighting of Mark McConnell to him.

1.47. The third witness was Paul Roulston. He claimed to have recounted that he was
in the parked car and he also saw Mr. McConnell who he described as “wet and
scared looking™. Insofar as this witness is concerned, not only did he not see Mr.
McConnell but he later agreed that he was not even in the car.

1.48. The person responsible for gathering these witnesses, | am satisfied, was
Darcy Connolly, a friend of the Late Mr. Barron. | am satisfied that he
orchestrated the presentation of these witnesses to the Gardai in the hope
and expectation of bolstering up the case against Mark McConnell. | am
satisfied that he did so because there was, at that time, a group in Raphoe
who had allowed themselves to become convinced that Mr. McBrearty and
Mr. McConnell had been responsible for the death of Mr. Barron and were
determined by whatever means to bring them ‘to justice’. | am satisfied that
not only was Darcy Connolly responsible for harvesting these false witnesses but,
in addition, he and William Doherty arranged that cards, similar to business cards,
would be printed carrying derogatory slogans against Mr. McBrearty and that
slogans would be painted on the roadway and that fliers would be distributed in
and around Raphoe critical of the McBrearty family. | am satisfied that all of this
was done as part of an orchestrated movement to generate hostility towards Mr.
McConnell and Mr. McBrearty.

1.49. | stress that the foregoing is a mere outline of Chapter 7 of the report. | refer the
reader to the full detail, which will be found, in Chapter 7 and to my conclusions,
which are set out at the end of that chapter.

The Arrests

1.50. As a result of “Mr. X”s’ statement, the senior officers in the investigation made a
decision to arrest Frank McBrearty Junior and Mark McConnell together with
other members of their extended families and staff. The main reason for these
arrests was this statement. The Tribunal has been told repeatedly that without it
there would have been no arrests. These arrests were based on this false and
corruptly-obtained statement. Despite the good faith of some of the arresting
officers, the Gardai could not rely on a document that was a fraudulent creation
of members of the force. As | understand the law, an arrest based on a falsely
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obtained warrant could not be valid. | do not see any difference between this
situation and that one. This matter is dealt with in more detail in Chapter 3.

Superintendent Fitzgerald

1.51.

1.52.

1.53.

1.54.

I now intend to consider what responsibility, if any, attached to the District Officer
for Letterkenny District. It was he that held the overall responsibility for the
investigation and therefore must assume responsibility for this debacle over

which he presided. He was Superintendent John Fitzgerald.

Time and again, | have heard evidence of the high regard in which those who
worked with him, and served under him, held Superintendent Fitzgerald. | have
no doubt that he was an able, experienced officer. | am also satisfied that
his work practices were based upon an ethic of trust. He assumed that his
fellow officers and those that served under him would behave in a proper
and trustworthy manner. | do not make a criticism of this fact. | point to it
as an element that enabled the events outlined in this report to occur.
There are, however, a number of matters in relation to Superintendent Fitzgerald

to which | feel bound to refer.

A conflict of evidence arises between Superintendent Fitzgerald on the one hand
and the former State Pathologist Professor John Harbison on the other.
Superintendent Fitzgerald says that he expressly summoned Professor Harbison to
attend and carry out his duties as State Pathologist on the body of the Late Mr.
Barron. Professor Harbison, while accepting that there was such a phone call, has
no recollection of it. He says that if he were asked to attend in Raphoe by
Superintendent Fitzgerald, he would have done so and accordingly denies that he
refused to attend.

The detail of this event is set out in Chapter 4 of the report. Having considered
this in detail | am left in no doubt whatever that at no stage was Professor
Harbison ever directly requested to attend. | am satisfied that while a
conversation took place between Superintendent Fitzgerald and Professor
Harbison, that conversation amounted to no more than a request for assistance
from Superintendent Fitzgerald. | believe that he was uncertain as to what steps
he should take in relation to Dr. Harbison’s attendance. | am satisfied that Dr.
Harbison gave him advice but | am also satisfied that there was never an
expressed request for him to attend. It is clear that if Superintendent Fitzgerald
intended Professor Harbison to attend and made an unqualified request that he
should do so, then arrangements would have been made by him to postpone the
burial of Mr. Barron, due to take place shortly after the telephone conversation.
No such arrangements were made. | believe that Superintendent Fitzgerald in

recounting his version of the story, has allowed a process of self-justification to
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colour his recollection. In recounting the story as he does, | do not believe that
he is attempting to mislead the Tribunal.

It was a fundamental error by Superintendent Fitzgerald not to have summoned
Professor Harbison to attend. He could have clarified that Mr. Barron had died as
the result of a road-traffic accident. The murder hunt would then never have
been launched.

Superintendent Fitzgerald and the Call to the DPP

1.56.

1.57.

1.58.

Frank McBrearty Junior’s alleged statement, in which he is alleged to have
confessed to participating in the death of Mr. Barron, was completed on the 4th
of December 1996 in Letterkenny Garda Station and was presented to
Superintendent Fitzgerald. He later presented it to the incident room team. A
discussion was held between a number of other officers and Superintendent
Fitzgerald left the group, he says, for the purpose of communicating with the
Director of Public Prosecutions to obtain his directions. This is the normal practice.
He says that notwithstanding the fact that he telephoned all relevant numbers
that he had available to him for this purpose, he failed to make contact with the
Director’s representative. The following morning he made no further efforts.

| am satisfied that no such efforts were ever made and | am satisfied that
the reason he did not do so was that he was apprehensive in relation to
the validity of this statement. Superintendent Fitzgerald acknowledged in
evidence that he recognised Mr. McBrearty Junior’s demeanour as somebody who
would not be prepared to co-operate with the investigation by making a
confession. When he left his post as Superintendent, in early February of 1997,
instead of leaving the alleged statement behind him in Letterkenny Garda
Station, which would be quite normal, he took it with him to his next posting and
confirmed to the Tribunal that he would only hand it over “in exchange for a
receipt”. | am satisfied that this is the conduct of somebody who realised that the
statement was attended by problems.

At no stage did he ever attempt to contact the Director of Public Prosecutions on
the 4th of December. | do not consider this failure to be in any way improper. |
accept that there are circumstances in which it would be acceptable not to do so.
However, | am unable to accept as correct Superintendent Fitzgerald’s evidence
to the Tribunal that he attempted to contact the Director of Public Prosecutions
Office. | make this finding with regret as Superintendent Fitzgerald has left the
Garda force after a fine career with a high reputation.
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The Arrest of Petty Criminals in Raphoe

1.59.

1.60.

The conference notes kept by the investigation team show that a decision was
made to arrest about half a dozen petty criminals in and around the Raphoe
District in late November 1996. There is a conflict of evidence as to why this was
done. In particular, Superintendent Fitzgerald says that it was done in order to
help out Sergeant Hannigan in Raphoe, whose work had been set back by reason
of the attendance of his men at all of the murder conferences. A number of
Gardai have told the Tribunal in their evidence that this strategy of mass arrest
was effected in order to cover over the fact that McBride was going to be taken
in for questioning that day. A further explanation is that it was a strategy,
sometimes legitimately used by police, to see what was known on the streets in
Raphoe about Mr. Barron’s death. | reject Superintendent Fitzgerald’s explanation.
| do not believe that in the middle of an important murder inquiry, personnel
would be made available out of the investigation staff for the purpose of solving
minor problems in Raphoe. Sergeant Hannigan rejects the suggestion that he
asked for help. | believe that Superintendent Fitzgerald was being less than
honest with the Tribunal in giving this version. | believe that Superintendent
Fitzgerald was attempting to avoid criticism that would follow from allowing the
investigation team to use their powers of arrest for the purpose of providing
them with an opportunity to question prisoners about a crime in which the
detained persons had absolutely no involvement whatsoever.

| formed the view in relation to Superintendent Fitzgerald that he relied
far too much upon the honesty, integrity and truth of his brother officers.
In so doing, he failed to exercise the necessary degree of care in ensuring
that the correct procedures within the force were pursued. He was naive
in believing, as he did, that all the members of the Force under his control
performed satisfactorily. Further reference can be made to Chapters 3 and 5
for the detail of this matter.

William Doherty

1.61.

The reader of this report will find there are numerous references made to an
individual called William Doherty. He was a Garda informer and a criminal in and
around the Raphoe area. It is necessary to outline where he fits into the events
that are detailed in this report. He became an informer to Garda John O’Dowd.
In the first instance his information related to ordinary crime but later he
volunteered to join the self-styled terror group known as the ‘Provisional IRA” and
to inform on them. Garda O’Dowd says that he got clearance to handle Doherty
as an informant from Chief Superintendent Denis Fitzpatrick who, in turn,
appointed Superintendent Kevin Lennon to fulfil a supervisory role over this
arrangement. It was Doherty who first planted the suspicion with Garda O’Dowd
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that Mr. McBrearty Junior and Mr. McConnell were responsible for the death of
Mr. Barron. He reported it as a rumour circulating in the town. Garda O’Dowd
communicated this to his superior officers. | am unable to identify anything
sinister in how he passed on this rumour to Garda O’Dowd because there is no
doubt it was circulating in the town at the time. However, he did become
involved in other activities with Garda O’Dowd and Superintendent Kevin
Lennon, which | have no hesitation in describing as disgraceful and which
constituted a gross misconduct on the part of these two officers.

To describe this activity it is necessary first of all to refer to the method by which
Gardai communicate confidential information to their superior officers.

A Garda has available to him a ‘Form C.77’ in quadruplicate. On this he sets out
his information and he transmits one copy of this form to his Chief
Superintendent and two copies to Crime and Security Section in Garda
Headquarters. He retains one copy for his own use. | am satisfied that any
Garda who is instrumental in furnishing worthwhile information to the
Crime and Security Section of Garda Headquarters gains considerable
kudos. Garda O’Dowd sent up dozens of bogus C.77s to the Crime and Security
Section. He had first submitted all of this information to Superintendent Lennon
for his consideration and he, Superintendent Lennon, would have seen many if
not all of the C.77 forms before they were transmitted. In fact, some of these he
retained on the basis that they were of no value. While | strongly suspect that
Superintendent Lennon was instrumental in generating many or all of these
forms, | am unable to find this as a fact. However, | have no doubt that he
was fully aware of the fact that the forms were being transmitted. He was
aware of their contents. He must have been aware that the information
contained in them was bogus and | am satisfied that these two officers
sent up this fraudulent information solely for the purpose of advancing
their respective careers. Superintendent Lennon’s career at that time was in the
ascendancy having recently been promoted to the rank of Superintendent. Garda
O’Dowd was in the process of preparing himself and taking an interview to
become a detective. | am satisfied that it would have advanced their cause
significantly if Crime and Security had accepted the validity of the information
furnished. In fact, some of the information had foundations in accuracy sufficient
to give it a flavour of authenticity. Much of it was both false and dramatic. One
significant feature of this whole transaction was that, notwithstanding the fact
that the bogus information related to varied crimes to be carried out against
persons resident in the Division, and notwithstanding the fact that it contained
information which, if true, would mean that there were serious and detailed
terror operations being planned by the ‘Provisional IRA’ in the immediate area, no

action was taken in relation to this astonishing information. It is, in my view,
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unthinkable that such information would pass without a reaction of a very

significant nature.

1.64. | have no doubt whatever that Superintendent Lennon and Garda
O’Dowd were involved in deliberately creating bogus C.77s and they did
this for the purposes of personal advancement. The situation regarding
C.77 forms is detailed in Chapter 8 of this report.

1.65. In his evidence, John O’Dowd has made the case that he, as a rank and file Garda
stationed in Raphoe with no subversive experience, could not possibly know that
the information was bogus. Moreover, he says, that Superintendent Lennon, his
superior, appeared to accept it as valid. In addition, his Chief Superintendent
once remarked to him that “this was great stuff”” he was sending in, or words to
that effect. He says, therefore, that it is unreasonable to hold him responsible if
the information was bogus.

1.66. | reject this submission. One has to have no more than common sense to realise
that it would be extraordinary if a newly- joined member of the ‘Provisional IRA’
(which it is alleged Doherty would have been) had access to the type of secret
information that he was offering to Garda O’Dowd. Not only that, but given that
the information included at least a number of immediate threats to the life of
people in the locality, and given that it identified the location of a place used by
subversives, it cannot but have seemed strange to Garda O’Dowd that the
information that he was providing provoked no reaction from his superior
officers. Even more mysterious is the fact that Garda O’Dowd did nothing by way
of reaction to this information. | expressly reject his evidence that he visited a site
mentioned in a C.77. | also reject his evidence that he called on the people whose
lives were the subject-matter of the threat and | reject that this was a reasonable
reaction to the information that such a threat existed. A small amount of further
detail in relation to this matter can be found in the report. Because of an
agreement with the Garda Commissioner, | will not quote from any of these
documents. Both here and in the text of the report, they are touched on in only
the most tangential way. The Garda Commissioner had real concerns of principle
as to confidentiality. | thank him for the manner of his co-operation, which
allowed this area to be illumined. Where documents are referred to in ordinary
public session, | am entitled to, and sometimes do, quote them.

The Chief Superintendent and the Bogus Informer

1.67. The question arises as to the extent to which Chief Superintendent Denis
Fitzpatrick was involved in this transaction.
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The fact is that many of these bogus C.77 forms did not find their way into his
office. Denis Fitzpatrick is unable to account for this. However, | am satisfied that
from time to time he was contacted by the Gardai working in Crime and Security
in Garda Headquarters. They spoke to him about the contents of these C.77s. He
discussed the matters to which they related and it is inconceivable that this would
not raise doubts in his mind as to why this information was available to Crime
and Security in Headquarters and yet had by-passed his office. While it may be
that he knew of the event or information to which they referred by reason of his
general knowledge of his Division, he could not but have been aware of the fact
that they were not the subject of a C.77. | am satisfied that any reasonable
Chief Superintendent would have had suspicions and been alerted to the
fact that all was not well in the reporting system and this should have
given rise to an inquiry by him. Chief Superintendent Fitzpatrick knew
that Garda O’Dowd was handling William Doherty as an informer and
cannot be exonerated for his failure to make enquiries as to the
circumstances in which C.77 forms were reaching Crime and Security

without reference to his office.

Of more importance is the fact that if Chief Superintendent Fitzpatrick believed
that the matters contained in these reports were genuine, reliable information,
then he would know that they were of considerable importance and it is
inconceivable that he would have taken no action in relation to them.

The question arises: Does this mean that he was a party to submitting this bogus
information to Crime and Security along with Superintendent Lennon and Garda
O’Dowd?

| am presented with a substantial volume of evidence that might support such a
finding. However, | will stop short of making such a finding in favour of making
a finding that he was guilty of gross negligence in failing to react to a situation
which called for action on his part. | believe that the reality is that he was paying
little or no attention to his duties and this highly relevant evidence simply passed
him by without making an impact. Many of the problems of the Donegal Division
arose because of his lack of leadership. He utterly failed to control his Division
and this failure resulted in the irregularities which emerged from this
report, not only in relation to the C.77s but in other respects.

The Peoples Extortion Calls

1.72.

Of the many apparently disconnected incidents to which | have to refer to enable
the reader to have a reasonable opportunity of understanding this report, next in
turn comes the series of five telephone calls made to the home of Michael and
Charlotte Peoples on the evening of the 9th of November 1996. This event is
intimately connected with the Barron ‘murder investigation’. Mr. Michael Peoples
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was, at one time, suspected of being one of the group that assaulted Mr. Barron.
His name appears from time to time in the notes kept by the incident room. He
and his wife received extortion telephone calls, which form part of the broader
story because, again, William Doherty was involved.

On the evening of the 9th of November 1996, Garda O’Dowd met his informer
William Doherty and drove him in his private car to his home. On the way there,
Doherty spoke of how he had telephoned Mr. Michael Peoples and made a
blackmail demand of him. He had told Mr. Peoples that he was aware that Mr.
Peoples had been up the car park at the time relevant to Mr. Barron’s death and
he threatened that he would go to the Gardai with this information unless he was
paid his blackmail demand. With Garda O’Dowd’ full knowledge, William
Doherty placed another phone call to Michael Peoples from Garda O’Dowd’s
private house. In this phone call, William Doherty pretended that he had seen
Michael Peoples coming down the car park away from the spot where Mr. Barron
had been assaulted and he told Michael Peoples that he would go and tell the
Gardai this ‘information’ unless he was paid a very substantial sum of money. Mr.
Peoples and his wife played along with William Doherty but immediately told the
Gardai of the phone call. Arrangements were made that they would proceed to
the place where the money was to be handed over, with a view to identifying
who the caller was. Unthinkable as it may now seem, this action by Mr. Peoples
was construed by a prejudiced investigation team as an admission of guilt. The
apparent fact, which was not a fact at all, that he was prepared to pay the
blackmail demanded, meant that Mr. People’s become confirmed as a suspect.

The most relevant aspect of all of this is that the last extortion phone call in the
series was traced to Garda O’Dowd’s house. He was confronted about this and
he lied repeatedly about having had any involvement in it. The full detail of this
is to be found in Chapter 6. When Garda O’Dowd discovered that the call
could be traced to his house, | am satisfied that he went to
Superintendent Lennon with a view to having the matter hushed up and,
at Superintendent Lennon’s suggestion, altered his schedule of duty in
Raphoe Garda Station for the 9th of November so as to indicate that he
was in the Station at the time, thereby giving himself an alibi. When,
exactly, this happened is a matter of conjecture.

The Peoples Calls Cover-Up

1.75.

John O’Dowd has told the Tribunal that not only did he go to Superintendent
Lennon, but believed that Superintendent Lennon would speak to Chief
Superintendent Denis Fitzpatrick. With that knowledge, Garda O’Dowd called on
the Chief Superintendent to discuss what should be done. Chief Superintendent
Fitzpatrick denies that he did so. However, there is irrefutable evidence before the
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Tribunal that on one occasion Garda O’Dowd armed himself with a tape recorder
when calling on Chief Superintendent Fitzpatrick. On the recording, which was
played at the Tribunal, there is a clear reference made by Garda O’Dowd to
“those phone calls are the problem” to which Chief Superintendent Fitzpatrick
replied “Aye”. | am in no doubt that there were communications between
Chief Superintendent Fitzpatrick and Garda O’Dowd in relation to these
phone calls and | am satisfied that Chief Superintendent Fitzpatrick,
Superintendent Lennon and Garda O’Dowd were endeavouring to hide
these phone calls and would have done so were it not for the efforts of a
private detective, Mr. Billy Flynn, who through his own efforts provided
evidence to the Gardai that the phone calls had their origin in Garda
O’Dowd’s house. All of the scandal associated with this matter was covered up
by a number of Garda officers. The full detail of this is contained in Chapter 6 of
the Report. The repeated lies told by Garda O’Dowd in connection with these
phone calls, and his general conduct with regard to the incident, raises
considerable doubts about the reliance that can be placed upon his evidence.
However, there are sufficient supporting circumstances and events that enable
me to conclude to my satisfaction that he did involve both Superintendent
Lennon and Chief Superintendent Fitzpatrick in the incident and that each of
them was actively pursuing ways and means of hushing the matter up and would
have done so if they had had the opportunity of doing so. This raises the question
as to why a Superintendent and a Chief Superintendent would stoop to the level
of hushing up this event to protect a Garda involved in misconduct. | am
satisfied beyond any doubt that Superintendent Lennon’s motivation was
to avoid exposing the close non-professional relationship between
himself, Garda O’Dowd and William Doherty. He felt it worth protecting
Doherty’s image as a valued informer. The removal of Doherty as an informer
would have resulted in the loss of his supposed source for the bogus C.77s that
he was sending in to Crime and Security office. Doherty’s exposure would also
have undermined his own credibility as the agent-handler’s supervisor with Crime
and Security.

One should not lose sight of the disgraceful extent to which the morale of
the Gardai in the Donegal Division had fallen during and as a result of all
of this. One has an example of a Garda taping a conversation with his Chief
Superintendent, apparently for his own protection. It demonstrates, in my view,
a collapse in the leadership qualities, associated with an officer holding the rank
of Chief Superintendent. This misconduct on the part of Superintendent Lennon
as to the Peoples’ extortion calls is, in my view, exacerbated by his conduct when
formally reporting on this incident. It will be seen from the Tribunal report that
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the extortion phone calls complaint was investigated and reported on by
Detective Sergeant Sylvester Henry. He drew attention to the fact that one of the
phone calls had been traced to a Garda’s house. This, in the ordinary way, would,
one can still hope, give rise to an immediate and profound reaction by any bona
fide Superintendent reading that report and preparing his submission for the
Director of Public Prosecutions. It generated none from Superintendent Lennon.
Garda O’Dowd was never required to give an explanation and Superintendent
Lennon’s report concentrated on relatively minor matters, such as the delay on
the part of the Garda who investigated the initial complaint, and disregarded this
grave element. | believe that he did not refer to it in the hope of protecting Garda
O’Dowd and even more so, protecting William Doherty, the informer who made
the phone call, from the spotlight which a proper inquiry would have drawn on
him. | believe that he did this as he intended to use William Doherty for
his own purposes and this would have been frustrated if William Doherty
were to be prosecuted for these phone calls.

Full details of this incident are set forth in the report in what | suggest is sufficient
detail in Chapter 6. As always, this roadmap is intended as no more than a guide
to the full report.

The Gallagher Farm Search

1.78.

1.79.

1.80.

I now turn to address the search of the Gallagher farm, near Dooish, in terms of
this roadmap. | do so for the purpose of attempting to point out where it fits into
the overall picture. Again, we have William Doherty appearing as Garda
O’Dowd’s and Superintendent Lennon’s alleged informer.

Mr. James ‘Lofty’ Gallagher is a highly respected person in the St. Johnstown
locality. He and his family occupy a farmhouse and farm in that area. They have
never been suspected of any association with subversives. They are decent
people.

For some reason, which | have been unable to identify, the Gallagher family were
repeatedly targeted by being branded as IRA supporters by William Doherty,
Superintendent Kevin Lennon and Garda John O’Dowd. In early March 1997
Garda O’Dowd reported to a high-level meeting of Garda Officers in the
Letterkenny Garda Station that his informant had passed on to him information
in relation to a bomb in Mr. Gallagher’s farmyard. There are a number of
variations of what exactly was said but, basically, it related to Mr. Gallagher
having a bomb in his farmyard associated with a trailer that had been stolen in
Northern Ireland. It may be that this was the first alleged information, or it may
be that there was earlier false information relating to some form of transfer of a
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bomb at a nearby public house. It is not material in the overall picture which
version in fact was given first. The fact is that a large-scale search was mounted
of Mr. Gallagher’s farmyard. It was quickly discovered that there was nothing
there. The ‘information’ then passed to the fact that there was subversive
paraphernalia on Mr. Gallagher’s lands. The search was extended to there. Finally,
Superintendent Lennon said that the information was that there was an IRA
dump on the top of an adjacent hill and that he had been up there the night
before with his informer and that they had marked the spot with a stick. The area
was searched and nothing was found. While | readily appreciate that not all
information furnished is necessarily correct, here we have, at the very least, three
different stories from an informer resulting in a search that took upwards of five
days involving the Detective Branch, ordinary Gardai, the Emergency Response
Unit, the Army and an Air Corps helicopter. It was a major search. It yielded
nothing. It should never have taken place. Mr. Gallagher was never genuinely
suspected of an association with the IRA. The local Detective Sergeants had
warned against the likelihood of the information being correct. One significant
point is that the local district officer Superintendent Lennon or the divisional
officer Chief Superintendent Fitzpatrick never reported upon this search to Crime
and Security in Garda Headquarters. It was as if it never happened. William
Doherty gave an account in his evidence that he was asked by Superintendent
Lennon to plant explosives on top of the hill so that they could be found. |
generally place no credence in his evidence. | regard him as a devious liar.
However, | search for some other explanation for this whole incident. It is
accepted by Superintendent Lennon and Garda O’Dowd that they climbed the
mountain at night with Doherty. They said they did this in order to mark out the
spot where the IRA bunker was to be found and that they marked the place with
a stick. | found it impossible to accept that this was the reason why they climbed
the mountain. If the Superintendent were to bring a genuine informant up the
mountain at night in this way he would be signing the informant’s death warrant
particularly as it has been alleged that he had been threatened “with a gun in his
mouth™ by the IRA. | cannot accept that the Superintendent, having his
informant up the mountain with him pointing out the location of the bunker by
putting a stick in the ground, could not himself have gone the one step further
and discovered the bunker for himself so that he could lead the search party there

the following morning.

The whole incident is so unlikely and bizarre as to lead me to the
conclusion that William Doherty must be telling the truth. | confess that |
can find no other explanation for the curious circumstances surrounding

the Lofty Gallagher search.
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The matter becomes even more mysterious when Superintendent Lennon
informed the divisional officer, Chief Superintendent Fitzpatrick, that he was no
longer prepared to handle Doherty because he had too much other work to
occupy him and he attempted to pass him over onto another officer, Detective
Inspector McGinley. | can see no justification whatever for Superintendent
Lennon continuing to believe in Doherty as an informer, if he ever did. | cannot
accept that a man of significant ability, as Superintendent Lennon is, would not
have identified Doherty as a fraud and abandoned him long since. He certainly
would not have acted upon him as a basis for the Lofty Gallagher search. There
is an assertion in Superintendent Lennon’s statement that he had assessed
Doherty as an informer and rejected him approximately one month before the
search. | make no finding on that issue. | do find, however, that given the
disastrous chaos associated with the search of the Gallagher lands,
Superintendent Lennon cannot have continued to believe in Doherty, as he
appeared to have done, unless there was an unwholesome association between
them. If one then adds in to this incident the fact that Garda O’'Dowd and
Superintendent Lennon were submitting C.77 information attributed to Doherty
which they knew to be bogus, | am forced to the conclusion that the search
of the Gallagher lands was yet another vehicle which was intended by
Garda O’Dowd and Superintendent Lennon to enhance their reputation

but which, in fact, went wrong.

The fact that Superintendent Lennon attempted to pass over Doherty to another
officer is, | believe, significant. | believe that he did this in the hope that Detective
Inspector McGinley would take him on and so share the blame and suspicion that
were obviously coming for this event. Again, | am concerned that Chief
Superintendent Fitzpatrick was party to this effort. However, | do not make this
as a finding. | find he participated in making this ‘offer’ to transfer Doherty only
so that the transfer would have his authority. He probably did so at
Superintendent Lennon’s request.

The Arrest of William Doherty

1.84.

1.85.

In September 1997, Detective Inspector McGinley and a number of members of
the Detective Branch arrested William Doherty in connection with his alleged
participation in the anonymous phone calls to Michael Peoples. They took him
into custody at Milford and questioned him.

| have no doubt that one of the reasons why they wished to question him
was that some of these members, especially Detective Superintendent
Shelley and Detective Inspector McGinley, had deep suspicions concerning
the association between Garda O’Dowd, Superintendent Lennon and
William Doherty. | believe that they suspected that the association gave
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rise to improper behaviour. However, they were unable at that time to confirm
exactly what it was that these parties were engaged in. Among the questions that
they asked Doherty was if he knew Superintendent Lennon and Garda O’Dowd.

Their suspicions were strengthened when they arrested Doherty because at his
home, beside his bed, they found a Garda notebook the property of Garda
O’Dowd in which there appeared to be the writing of Superintendent Lennon.
Later they challenged Superintendent Lennon with what they said was his writing
in the notebook. It was not his writing. Superintendent Lennon responded to this
in a way, which | regard as totally exaggerated, by offering to have his fingerprints
taken, refusing to touch the notebook in case his fingerprints would appear on
it. He complained to the Chief Superintendent on the latters return from leave
and Detective Inspector McGinley was reprimanded for his behaviour by the
Chief Superintendent.

What emerges from these incidents was the total breakdown in trust between
the officers in the Donegal Division at that time. It is, to my mind, totally
unacceptable that Detective Superintendent Shelly and Detective Inspector
McGinley were required to carry out their duties in the atmosphere where they
considered that there was a possibility that Superintendent Lennon was engaged
in improper activities with an alleged informer. It is unacceptable, in my view, that
the Chief Superintendent should allow such a situation to build up and exist
among the officers in his Division and, when he became aware of it, to have
taken virtually no steps to remedy it. It appears that having ticked off Detective
Inspector McGinley no further steps were taken in relation to the matter. He
appears to have carried out no enquiries whatever as to the background to the
incident nor to have made whatever appropriate enquiries would have revealed
the source of the trouble. To my mind, this was a grave dereliction of his duty. No
force could be expected to operate satisfactorily in an atmosphere where officers
hold suspicions of one another.

Other Lines That Should Have Been Pursued

1.88.

1.89.

This matter should never have been investigated as a murder without the benefit
of a forensic pathologist’s opinion on a forensic post mortem of the Late Mr
Barron’s body. The manner in which suspicion focused on certain people was
emotion-led rather than a logical process. However, even so, there were other
avenues that ought to have been considered by the Gardai.

One of the major criticisms that was made of the Garda investigation, which the
Tribunal had to consider, was the fact that from the outset the guilt of Mr.
McBrearty Junior and Mr. McConnell was adopted as being correct by the
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investigation team to the exclusion of all other possible suspects. It is suggested
that there were a number of other possible culprits who, it was contended, were
more likely to have been involved in this event and yet were virtually ignored. |
now intend to give a short summary of why they might have considered as
suspects certain other persons, but | stress that in doing this it is in no sense to
be taken that this is a suggestion that any of them were responsible for being
involved in any way in Mr. Barron’s death. They are referred to only to indicate
the basis upon which the investigation team might have considered them as

suspects.

Mr. Manny Hegarty is a gentleman who the Late Mr. Barron met in a public house
in Raphoe and with whom he had a disagreement and altercation. There was
evidence to support the view that Mr. Hegarty had consumed an amount of
alcohol that evening and that he left shortly after Mr. Barron had left to walk
home. There was no clear evidence as to whether Mr. Hegarty drove his car, once
he had left the licensed premises. The altercation which Mr. Hegarty had with Mr.
Barron was in the first instance more serious than the one he had with Mr.
McConnell, which was no more than an exchange of words, and secondly, it was
significantly later in the evening/morning. It occurred very shortly before Mr.
Barron was found. Notwithstanding all of these matters, Mr. Hegarty was
prematurely dismissed as a possible culprit, purely, it would appear on the basis
that he was a gentleman of slight stature and unlikely to commit a physical
assault. However, this did not have any relevance to the possibility that he was
involved in a road-traffic accident.

A further possible suspect which it is submitted should have been but, apparently,
was not, considered was William ‘Washer’ Ayton. Mr. Ayton had gone to
Letterkenny with his girlfriend to a cinema that night. He drove home to Raphoe
by an unusual route and on the way home he said that his car had run out of
petrol. He said that he and his girlfriend had to get a lift from a friend who
happened to be passing by. When interviewed, this friend denied that he gave
the pair a lift.

It is correct to say that the Tribunal has identified who it was that possibly, if this
is true, gave them a lift home. However, this was not known to the investigation
team at the relevant time. It should have been as the Tribunal investigation team
eventually found out. Given not only the inconsistency in Mr. Ayton’s story about
receiving a lift from a passing friend, the unusual route by which he drove home
and the contradictions in the story relating to the manner in which he recovered
his car, it is submitted Mr. Ayton should have emerged as a suspect of whom

further consideration should have been given. He was later, under the Carty
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investigation team, arrested for dangerous driving causing the death of Mr.
Barron. He lives in Britain now. He has refused all efforts by the Tribunal to secure
his attendance as a witness.

Garda O’Dowd had been with Garda Mulligan in a licensed premises in Lifford
that evening. Within minutes of the time at which Mr. Barron was found injured
on the road, Garda O’Dowd was stated by a witness to have been up the side
roads in the general area in which Mr. Barron was found dead. The witness said
he spoke to Garda O’Dowd and he was in a position at this time to tell him that
a person was on the road injured. Conflicts arise as to the time at which this
meeting between Garda O’Dowd and the witness took place. Conflicts arise as
to what happened at the meeting. Suffice to say that unless resolved, the
circumstances as they existed during the time when the investigations were
proceeding justified considering Garda O’Dowd as a suspect. Garda O’Dowd
refused to answer questions on this matter over a period of years. From a

member of An Garda Siochana, this obstruction was despicable.

| am satisfied that the persons identified above should have been regarded as
suspects. | am also satisfied that they were not followed up as suspects by the
investigation team simply because they were blinded by the assumption, which
they improperly made, of Mr. McConnell and Mr. McBrearty’s guilt. The
assumption of guilt of any party, to any crime, to the exclusion of any other
possibility is contrary to best practice and to the approved investigation
techniques sanctioned by the Garda authorities. To have allowed it to happen in
the way that it did was a failure on the part of the officer with overall
responsibility for the investigation, namely, Superintendent Fitzgerald and from
February 1997, Superintendent Kevin Lennon.

What Was the Motivation?

1.95.

1.96.

How did it happen that this heavy presumption of guilt fell upon Mr. McConnell
and Mr. McBrearty Junior? | am unable to draw any conclusion on this matter,
save to say that the McBrearty family do not appear to have been held in high
esteem by certain members of An Garda Siochana. | will make no comment as to
whether this might have been justified or not. In the end it does not matter. The
Barron family lost the centre of their lives in a tragic and criminal incident of
dangerous driving. They were badly let down by the almost unbelievable conduct
of members of An Garda Siochana. The McBrearty family were made into victims
also. Part of the reason for this had to be the ability of hatred to transform myth
into facts.

No such belief, to my knowledge, was ever held of, or concerning, Mr. Mark
McConnell or his family who attended the Tribunal and co-operated with it. |

found his profound knowledge of the facts of assistance in preparing this report.
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There is not even an indication as to why the colour ascribed in Garda circles to
the McBrearty family was beamed on to him. As to Mr McConnell, his behaviour
before the Tribunal was exemplary.

Prior Enquiries into this Matter

1.97.

1.98.

The background to the Tribunal has been set out in the previous report. This
report does not rely on the report furnished to the Commissioner of An Garda
Siochana by Assistant Commissioner Kevin Carty. His inquiry began in early 1999.
The genesis of the inquiry under the command of Assistant Commissioner Kevin
Carty came from concerns that members of An Garda Siochana might have been
involved in making a series of criminally-motivated telephone calls to the home
of Michael and Charlotte Peoples in Raphoe, Co. Donegal on the 9th of
November 1996. These calls referred back to events on the 14th of October
1996, when Richard Barron met his death on his way home to his residence from
Raphoe. The author, or authors, of those phone calls accused Michael Peoples of
murdering the Late Mr. Barron.

The Carty report does not fully deal with how Mr. Frank McBrearty Junior
apparently confessed to murdering Mr. Barron. A confession statement is
available which, on the face of it, indicates that Frank McBrearty Junior of
Raphoe, together with Mark McConnell, killed the Late Mr. Barron. As the
confession was allegedly made only by Mr. McBrearty Junior, it is admissible in
law only against him. How that confession statement came to be taken will be

the subject of a separate report.

This Report

1.99.

This report focuses on the Garda inquiry into Mr. Barron’s death and on the
extortion phone calls made to Charlotte and Michael Peoples on the night of the
9th of November 1996. The investigation into the death of Richard Barron by An
Garda Siochana continues up to the present day. No-one has been made
amenable to justice for his violent death. From a constitutional viewpoint, a
Tribunal of Inquiry is not entitled to usurp the function reserved under Article 38
to a jury trying a criminal charge. The focus of this report is on the possible
presence of corruption and incompetence within the Garda Siochana in
conducting the investigation into Mr. Barron’s death, and the competency of the
direction of that investigation. While it is possible to give definitive conclusions
on these issues, and while it will be necessary to comment on certain factual
matters, the Tribunal does not see it as its function to indicate that particular
people are probably responsible for killing Mr. Barron. Any such issue is for a jury
to determine. The Tribunal is entitled to state that certain facts are unexplained
by evidence and the Tribunal is entitled also to indicate that certain persons
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involved in these events have given a completely unsatisfactory account of their
activities in Raphoe at the relevant time. The Tribunal is bound to adopt a
standard of probability in determining facts. Where a higher standard of certainty
has been reached, as with the ‘beyond reasonable doubt’ standard applicable in

a criminal trial, then an indication of that standard is given where appropriate.

The Hearings

1.100.

1.101.

The hearing of this aspect of paragraph (b) of the Terms of Reference commenced
in June of 2003 at the courthouse in Donegal town. Those hearings were
interrupted in July due to the untimely death of Eamonn Leahy S.C. They
recommenced in September of that year and were then adjourned to June of
2004, finishing with the final submissions on the matter in April of this year.
Following the review by counsel of progress, | decided, as Chairman of the
Tribunal, that it was important to cover as much ground as possible during the
course of the hearings. As the testimony of Michael and Charlotte Peoples as to
the extortion phone calls to their home on the night of the 9th of November
1996 had not been challenged by any party as being untrue, or inaccurate,
expense and time was capable of being saved by adding in paragraph (a) of the
Terms of Reference to the Tribunal’s inquiry into the investigation by Gardai of the
death of Richard Barron. | decided to do this and in consequence this report
covers both paragraphs (a) and (b) of the Terms of Reference with the exception
of the question of the arrest and detention of suspects.

The Tribunal has heard 324 days of testimony, between this and the explosives
module. It has gathered together and distributed many thousands of documents
which resulted in the Book of Evidence relevant to this Term of Reference running
to twenty-nine lever-arch files, comprising some ten thousand pages of
documents. In my previous report, | have already commented on the burden
assumed by Tribunals. The procedures under which a Tribunal of Inquiry operates
are onerous. They involve the necessity to gather together all relevant documents;
to interview all relevant witnesses; to distribute all relevant documents and
witness statements to all interested parties; to allow representation involving the
right to cross-examine and make submissions to all parties who might be
criticised in a report, to call relevant evidence and test same; to hear submissions;
to consider the form of a report and to furnish same to the Minister for Justice,
Equality and Law Reform, thus allowing him or her to make a decision as to
publication. Thus, before a person can be criticised in circumstances which do not
involve any monetary loss or penal consequence, rights which are equivalent to
those obtaining in a murder trial, for which the penalty is life imprisonment, must
be afforded. The expense of this is enormous. | am grateful to counsel for

accepting my invitation to become involved in this matter and for continuing to
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diligently serve the Tribunal’s best interests beyond the timescale | estimated for
the conclusion of our work.

The Terms of Reference Explained

1.102.

When delivering an explanation of the Terms of Reference, required by law of
every Tribunal of Inquiry, on the 15th of July 2002, | made some general remarks
as to procedures. Since procedure can affect substantive law, in the sense that it
circumscribes and defines the right to rely on positive law, | find it important to
quote what | said on that occasion:

Hamilton C. J. in delivering the judgement in Haughey v Moriarty [1993] 3
I.R.1 defined the proceedings of the Tribunal as involving the following
stages:

(i) A preliminary investigation of the evidence available.

(i) The determination by the Tribunal of what it considers to be the

evidence relevant to the matters into which it is obliged to enquire.
(iii) The service of such evidence on persons likely to be affected thereby.

(iv) The public hearing of witnesses in regard to such evidence and the
cross-examination of such witnesses by or on behalf of the persons
affected thereby and

(v) The preparation of a report and the making of recommendations
based on the facts established at such public hearing.

For some weeks past, Counsel on behalf of the Tribunal, Peter Charleton,
S.C., Paul McDermott, S.C. and Anthony Barr, B.L. have been engaged
with me in making a preliminary investigation of the material which is
available at the present time. They have been assisted by Bernadette
Crombie, solicitor to the Tribunal, and by the entire Tribunal team. As a
result of this preliminary investigation, it has been decided that the
Tribunal will address each of the paragraphs of the Terms of Reference
either in its entirety and alone, or in conjunction with another or other

paragraphs, or it may address part only of a paragraph.

This is an enquiry. The Tribunal is not proceeding on the basis that certain
people are accused of particular wrongs. It is attempting to ascertain what
happened, why it happened and what might be learned from it. As it
addresses each module, the Tribunal will identify persons likely to be
affected by the available evidence. The Tribunal will contact all such
persons who are legally represented and, if not legally represented, will
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make every effort to contact them personally. It is hoped that all persons
likely to be affected by material arising in a particular module will be
furnished where appropriate with a CD-Rom of all the evidence which is
in the possession of the Tribunal relating to that module or where it is
thought necessary of all the evidence in the possession of the Tribunal.
They will also be furnished with a hard copy of the evidence which the
Tribunal considers to be relevant to that particular module from which they
can learn the manner in which they might be affected by that evidence.
They may then consider this evidence and they may, if they wish, respond
to it by making a written submission or a witness statement. The
advantages of making such a witness statement or such a written
submission are obvious, in as much as it will enable Counsel for the

Tribunal to present and consider that response.

When | have determined that there is evidence of matters into which | am
obliged to enquire, all the relevant evidence, if not already served will be
served on all persons likely to be affected by the hearing of that module
and then the public hearing will be held.

If at any stage during a hearing assertions are made or evidence is sought
to be addressed which might damage the reputation or good name of any
individual but of which the Tribunal had not notice then procedures will be
put in place either by an adjournment of the hearing or otherwise to deal
with this situation, so as to ensure that fair procedures are observed.

May | now deal with discovery of documents. It is the wish and the hope
of the Tribunal that there will be full co-operation with the Tribunal in the
carrying out of its work and this would include the making of voluntary
discovery. It is hoped that the Tribunal will not find it necessary to use its
powers to make an Order for Discovery of Documents. However, it draws
attention to the fact that such a power is vested in the Tribunal. Moreover,
this Tribunal has been given the additional power with the consent of the
Minister for Justice, Equality and Law Reform and the approval of the
Minister for Finance under Section 6 of the 2002 Act to appoint "'such and
SO many persons to be Investigators to perform the functions conferred on
Investigators™ by the section. These powers include the power to require
a person to give the Investigators such information as may reasonably be
required and to send them any documents or things in his power or
control and includes a requirement to answer the Investigators’ questions.

It is hoped that with co-operation it will not be found necessary to utilise
these powers.
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The Tribunal wishes to make it clear that prior to making any Orders for
Discovery it will give the requisite notice identified by the Supreme Court

in Haughey v Moriarty.

The Tribunal is charged under the instrument creating it to complete its
work in as economical manner as possible and at the earliest possible date
consistent with a fair examination of the matters referred to. With a view
to establishing a procedure which will make the work of the Tribunal both
orderly and assist in the completion of the work at the earliest possible
date, the Tribunal would propose that where any party wishes to raise a
matter of substance, either legal or factual, for the consideration of the
Tribunal, it should in as far as possible, give notice to the Tribunal in
advance, so that the attendance of witnesses can be dispensed with and
the issue disposed of, either before the sitting of the Tribunal in the
morning, or alternatively, later in the afternoon. The Tribunal does of
course recognise that this may not always be possible, but the Tribunal
would appreciate co-operation in this regard.®

The Relevant Terms of Reference

1.103. Paragraph (a) of the Terms of Reference reads as follows:

The making of extortion and hoax telephone calls to the home of Michael
and Charlotte Peoples on 9th November, 1996 and the subsequent Garda
investigation into that complaint.

Although that Term of Reference is completely understandable in the terms in
which it is written, a decision of the Supreme Court obliged me, nonetheless, to
explain it. In July of 2002, | therefore gave the following elucidation of that
paragraph for the benefit of those who might be involved:

Michael and Charlotte Peoples complain that they received a number of
anonymous extortion or hoax telephone calls to their home on the 9th
November, 1996. In these calls, they complain, that the caller demanded a
money payment and made certain threats if such payment were not to be
forthcoming. The Tribunal in the course of its inquiry will

(i) Enquire into and in so far as is possible, establish the basic facts

relating to these alleged phone calls;
(i) Attempt to establish the origin of such telephone calls;

(ii) Enquire into the identity of the person or persons making the alleged
calls and to the telephone lines used in that regard;

3 This ruling is available on the Tribunal website: www.morristribunal.ie under the ‘Opening
Statement’ link.
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(iv) Attempt to establish the motive for the making of such calls;

(v) Enquire into the manner in which the complaint made by Mr. and
Mrs. Peoples about these calls was dealt with by An Garda Siochana;

(vi) under Section 13(2)(2a), and 2(b) of the Interception of Postal Packets
and Telecommunications (Regulations) Act, 1993, seeking
information as to such calls and the handling of same within An
Garda Siochana and in Eircom Plc (or Telecom Eireann Plc as it then

was);

(vii) Enquire into the part which may have been played by any informer in
the making, or arranging for the making, of these telephone calls;

(viii) Enquire into the connection which there may be between the making
of these calls and any other Enquire into an application made on the
18th December, 1996 matter referred to in the Terms of Reference.

Paragraph (b) of the Terms of Reference reads:

Investigations in relation to the death of Mr. Richie Barron of Raphoe, Co.
Donegal on 14th October, 1996 with particular reference to the arrest and
treatment of persons in custody in connection with that investigation, the
progress, management and effectiveness of the Garda investigation with
particular reference to the management of informants.

In July of 2002, with a view to elucidating the meaning of this Term of Reference,
| referred to three individual, and highly complex, matters which it encompassed.
These were the investigation itself; the arrest and treatment of persons in custody
as part of that investigation; and the management of any informants in that
investigation. The latter classification could refer to citizens giving ordinary
assistance, who by reason of having witnessed some occurrence that could throw
light on culpability for a crime, offer their assistance to the Gardai, or it could
refer to persons involved in crime who use their inside knowledge of criminal
activities to assist the Gardai on a confidential basis. The distinction is traversed
in detail in my previous report on explosives finds and | do not intend to reiterate
what | said then. It suffices to say that | considered it possible to look at the issue
of the extortion phone calls, the investigation into the death of Mr. Barron and
the use of informers, together during the course of one hearing. It is, therefore,
relevant that | quote the portion of the explanation of the Terms of Reference

relevant to the issues of the investigation and the use of informers therein:
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Mr. Richard Barron died on the 14th October, 1996. The circumstances in
which he died have not been established. One thing which is beyond
doubt is that the Barron family suffered a bereavement by reason of Mr.
Barron’s untimely death. Before going any further, | wish to express my
condolences to them, both on my own behalf and on behalf of the entire

Tribunal team.

The Tribunal wishes to stress that it is no part of the Tribunal’s function to
establish who may have been responsible for Mr. Barron’s death. However,
the details surrounding his death are of relevance in so far as they relate
to the investigations by An Garda Siochana in relation to his death and the
matters set out at (B) above.

The Tribunal proposes to advance its inquiry in respect of paragraph (B) by
addressing it in 3 parts:-

1st Part: The Tribunal proposes to enquire into the investigations made by
members of An Garda Siochana into the death of the Late Mr. Barron. The
Tribunal therefore will

()  Enquire into and in so far as is possible, establish what were the basic
facts in this regard;

(m) Enquire into the steps taken by An Garda Siochana in carrying out the
investigation;

(n) Enquire into and establish the normal approved practices and
procedures which are prescribed or followed when investigating
crimes in the apparent circumstances in which Mr. Barron died;

(o) Enquire into whether the normal approved practices and procedures
which are prescribed or followed in such circumstances were carried
out or followed in the course of the investigation into the death of Mr.

Barron;
(p) Enquire into the adequacy of the Garda practices and/or procedures;

(9) Enquire into the efforts made by An Garda Siochana to obtain expert
evidence and the use made of such evidence by them in the course of
the investigation;

() Enquire generally into the progress, management and effectiveness of
the entire investigation into the death of Mr. Richard Barron;

(s) Enquire into the course of the investigation into the death of Mr.
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Barron and the decisions which may have been taken in the course of
the progress and management of the investigation, and enquire as to
whether the investigation was in any way influenced by any external
or improper factor and whether there is any connection between any
of these matters and any other matter referred to in the Terms of

Reference.

3rd Part: The Tribunal will enquire into the management of informants and

will

(i) Enquire into the basis upon which a person may be classified by the
Garda Siochana as an informant and whether procedures and
practices exist which apply to the classification and management of
informants and whether these are adequate and appropriate and/or
whether recommendations may be made for improvements in this
regard,;

(i) Enquire as to whether the procedures and practices for the
classification and management of informants were applied in this
investigation adequately, appropriately or at all;

(iii) Enquire as to the procedure and practice (if any) by which the
information gleaned from informants is marshalled, analysed,
processed and/or verified by the Garda Sioch&na and if and how that
was done in this investigation and whether recommendations may be

made for improvements in this regard,;

(iv) Enquire into whether there was a misuse and/or over-reliance upon
informants arising either as a result of the actions of the informants
themselves or those dealing with informants or in the handling of the
information supplied by members of An Garda Siochana;

(v) Enquire into any aspect of this Term of Reference in so far as it may
be connected to any other Term of Reference.

In this regard if it emerges in the course of establishing the facts in relation
to the other Terms of Reference that informants were used by members of
An Garda Siochéna in the course of the events relevant to those Terms of
Reference, the Tribunal will enquire into and consider in respect of all
evidence which emerges before the Tribunal concerning informants, the
adequacy and appropriateness of the procedures and practice in relation
to the classification and management of informants and such information
alleged to have been supplied by them in like manner to that set out
above.
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The Tribunal’s Plea for Assistance

1.105.

| do not intend to repeat what | stated in the first report on the difficulties
encountered by the Tribunal in gathering evidence from serving members of An
Garda Siochana. What was said there at paragraphs 1.46 through to paragraph
1.54 is equally valid here. After several more months of hearings into Garda
corruption in Donegal, the spirit wearies at the lies, obfuscations, concealments
and conspiracies to destroy the truth that would be apparent to any reasonable
person who had sat through more than a few days of our hearings. This entire
matter could have been ended within months had there not been a
determined effort to conceal the truth in favour of a twisted version of
reality that would make it seem that this investigation into the death of
Richard Barron was conducted properly and that no member of An Garda
Siochana acted outside the law in targeting those whom they believed
were involved in what they chose to believe was his murder.

Garda Assistance

1.106.

Superintendent Terry McGinn and Sergeant Brian Mahon, as liaison officers, did
all that could reasonably have been asked of them, and more, in assisting the
Tribunal’s work. In addition, Tribunal counsel had regular meetings with
Superintendent Hugh Coll, who was most open and helpful. Through counsel for
the Garda Commissioner, every request for assistance from Headquarters was

responded to in a lively and open fashion.

Time Taken

1.107.

When, however, it came to witnesses, the Tribunal regrets to record that it was
fed lie after lie. This process of investigation has been delayed by contempt for
the truth. The Carty investigation team did all they could to draw truthful witness
statements from people. Some Garda witnesses told lies or simply refused to
answer on the basis of a warped interpretation of the right to silence. No society
can survive if its public servants, including its police force, arrogate to themselves
a privilege of refusing to report on their duties on behalf of the community.
When, at the Tribunal, an obligation to answer was in place, lies replaced silence.
The extent of this was both astonishing and wearisome. It has wasted time and

money in abundance.

Structure of this Report

1.108.

In my previous report it was necessary to proceed in minute detail through each
event related to the relevant fraudulent explosives finds in Co. Donegal in
chronological fashion. Having reviewed the matter, it seems to me that it would
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be inappropriate to adopt the same format in this report. There are many strands
to the happenings in Donegal that had their apparent origin in the death of Mr.
Barron. In adopting a chronological layout to this report | would be confusing the
reader. Furthermore, the particular themes that it is necessary for me to elucidate
would be lost. The events and personalities concerned can best be explained by
separating them out from the jumbled sequence of events and focussing in on
them as part of sequences of events that are more related by theme than by time.
Hence, while an exposition of the investigation proceeds in a chronological
fashion, weaving in and out of that straight line in time are groups of vigilantes,
a cluster of corrupt Gardali, a lack of supervision and direction by superior officers,
the exacerbation of the pain of the Barron family at their loss, the demonisation
of the McBrearty, McConnell and Peoples extended families, and the abuse of
information for ulterior purposes by a small number of members of An Garda
Siochana. | therefore intend to report on the events in Raphoe during the days
immediately after Mr. Barron’s death (this is Chapter 3); the medical evidence
relevant to his death (this is Chapter 4); the Garda murder ‘hunt’ (this is Chapter
5); the informers involved in the investigation (Chapters 2, 3, 5, 6 and 7); the
vigilantes pursuing their own ends against a background of Garda misconduct
(Chapter 7); the Peoples telephone calls (Chapter 6); the situation regarding the
Department of Justice and Garda Headquarters (Chapter 8) and then to make
recommendations (this is Chapter 9).

The Tribunal’s Task

1.109.

In furnishing this report, it is important that the Tribunal states that an elucidation
of the facts in this report constitutes an alarming series of events that call, in
themselves, for better leadership and management in An Garda Siochana. It is a
matter for the Minister for Justice, Equality and Law Reform and the Garda
Commissioner to take this report and to scrutinise for themselves how events
could go so badly wrong in a small town in the north-west of Ireland, and to ask
themselves what lessons need to be learned from this appalling debacle. At the
end of this report certain recommendations are made. It is obvious that the
Gardai have excellent skills and personnel. Equally, it is urgent that a sense of
responsibility to its fundamental mission be reinstated. Only the truth can further
that task.
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A careful scrutiny of the foregoing narrative will indicate that certain matters

require comment and analysis. These include the following items:

1.

No forensic examination was conducted of the scene of the crime until much
later, after the removal of Mr. Barron’s body and when same had been
walked over and driven over and cleaned up as a result of the scandal of
human blood being left on a public roadway that was close to neighbours
of Mr. Barron’s in Raphoe.

No forensic examination was conducted of Mr. Barron’s body.

The funeral was not halted and Mr. Barron’s body was buried when the
correct course on initiating a murder inquiry according to the Garda Manual,
which is quoted in the next chapter, explicitly requires that any violent death
should be first proved to be a murder before a homicide investigation is
initiated.

Speculation at the wake of Mr. Barron was turned into a credible statement
capable of being acted on that Mr. Barron had been murdered. This was
relayed as ““talk at the wake house” through Garda O’Dowd to Chief
Superintendent Denis Fitzpatrick and, in turn, repeated as a fact to the
District Superintendent, John Fitzgerald.

From the very earliest days of the investigation, malicious speculation that
Frank McBrearty Junior, Mark McConnell and, to a lesser extent, Michael
Peoples were the culprits in this ‘murder hunt’ were recorded in the
conference notes without any tangible evidence to support such a line of
enquiry.

There was no interference by vigilantes in the Garda investigation until
January of 1997. By that stage all of the suspects, and those apparently
aiding them as accessories after the fact to the ‘murder’ had already been
arrested.

There was nothing that could be thought of as interference in the
investigation by Zimmerman & Co. Limited, private detectives, until March of
1997. By that stage, Frank McBrearty Junior had been arrested for a second
time and plans were afoot to arrest Mark McConnell for a second time.

A statement by Robert Noel McBride that, at around 01.00 hours on the
morning of the 14th of October 1996, he had seen Mark McConnell and
Frank McBrearty Junior coming up the car park from the direction of the
pathway that might lead to the scene of the crime was taken as a crucial
element to prove their involvement in ‘murder’.

The witness who gave this information was not in Raphoe on the night in
guestion. The manner in which this statement was taken from him, and the
subsequent dealings by the Gardai with him, and their failure to check out
collateral facts which might have proved, or disproved, the veracity of his
story is commented on in detail later in the report.
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A statement from Mr. John Patton, reported to the incident room, as part of
the material used to build up the case against Mark McConnell and Frank
McBrearty Junior was not borne out in written form when a statement was
eventually taken from Mr. Patton almost a year after the start of the ‘murder
hunt’.

In addition to the six false statements taken from Robert Noel McBride, the
statements taken from the vigilante group under the leadership of Derrick
‘Darcy’ Connolly also proved to be unfounded and unworthy of credibility.

It is necessary to examine in detail the conference notes, the workbooks and
the presence or absence of suspect elimination forms to determine what
these show about the manner in which the investigation was conducted.
They are considered on a logical basis and this is done in chapter 5.

It is necessary to consider the role of Chief Superintendent Denis Fitzpatrick,
Superintendent John Fitzgerald and Superintendent Kevin Lennon who
became District officer in Letterkenny in February of 1997, replacing
Superintendent John Fitzgerald.

It is necessary to examine the medical evidence in detail following on the
exhumation of Mr. Barron’s remains, to show what the Gardai would have
discovered had the direction on the first page of the Garda Manual dealing
with murder investigations been followed.

It is necessary to examine the manner in which the informers were not
treated with appropriate caution, never mind scepticism, and how the most
important of these, namely Robert Noel McBride, came to make a
statement. In addition, it is necessary to examine how the Gardai tolerated
him being under the apparent control and direction of William Doherty, a
well-known criminal.

It is necessary to examine how the vigilante group were allowed to have a
standing in the ‘murder investigation’ and how their ‘evidence’ was, or was
not, scrutinised with appropriate care. The role of Detective Sergeant John
White comes into particular focus in this context.

The Tribunal finds it necessary to comment on the manner in which the
Garda force assisted the grieving family of Mr. Richard Barron. It is axiomatic
that they were entitled to expect that in a modern European State, the
national police force would pursue an investigation into the violent death of
their father and husband in a coherent, skilled and rational fashion.

It is necessary to focus on the manner in which the McBrearty extended
family were subject to an extraordinarily unpleasant sequence of events, in
respect of which no citizen in Raphoe came forward to demand a halt and
to examine the role of An Garda Siochana, and in particular Garda John
O’Dowd, Detective Sergeant John White and Superintendent Kevin Lennon.

The role of Garda Headquarters vis-a-vis handling informers and how the
prevailing systems failed to put a stop to the astonishing activity in Donegal.
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The Gardai in Donegal lacked coherent leadership and were faced with a
Chief Superintendent at odds with the Letterkenny District Officer.

Discipline had broken down to the extent that this report details Gardai
taping informers and Gardai taping the Divisional Officer, in like manner, as
a person treated on the same level of trustworthiness.

Superintendent Kevin Lennon, on taking over the Letterkenny District, wrote
reports to ensure that a cover-up was effected, and the investigation
obstructed, into the Peoples phone calls.

Mass arrest was used as a weapon of investigating a crime.
Gardai were left unaccountable for their duties.
Important documents were destroyed by the most senior officers in Donegal.

There was an astonishing delay in obtaining telephone records, a fact
unaddressed by Garda Headquarters, the Department of Justice and Eircom

plc.

Finally, the Tribunal feels that certain recommendations need to be made.

The Tribunal will now proceed to discuss the evidence which it received from

members of An Garda Siochana and from Chief Superintendent Brian Garvie of

the Royal Canadian Mounted Police, as to how a murder case ought to be run.

The Tribunal will then examine, in detail, the events which occurred in Raphoe

over the few days beginning on the 13th of October 1996.
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CHAPTER 2
RUNNING A MAJOR INVESTIGATION

Introduction

2.01.

In order to embark on a critical appraisal of the Tribunal’s assessment of the
investigations in relation to the death of Mr. Barron it is necessary to have a point
of comparison. The Tribunal regards it as important to set out its understanding
of best police practice, both from a national and international viewpoint, as to
how a major investigation is conducted. Paragraph (b) of the Terms of Reference
requires the Tribunal to look at the progress, management and effectiveness of
the Garda investigation with particular reference to the management of
informants. During the course of the hearings, expert evidence was obtained
from Garda witnesses who, in the opinion of the Tribunal, were trustworthy and
diligent. In addition, the Tribunal legal team sought the assistance of Garda
Headquarters and a detailed statement, later transmitted into sworn testimony,
was obtained from Chief Superintendent W.J. Keane. His career pattern shows
that he has been involved in several major investigations, with particular
reference to homicide, in the Limerick city area. An international perspective on
these matters was obtained through the assistance of Chief Superintendent Brian
Steele Garvie of the Royal Canadian Mounted Police during his time as an
investigator with the Tribunal. In addition, Chief Superintendent Garvie provided
a written statement and returned from Canada to give evidence as to pertinent
aspects of the Barron investigation. His experience within the Royal Canadian
Mounted Police was of particular assistance to the Tribunal and his keen
intelligence enhanced the investigation of the questions at issue. Finally, the
Tribunal also had the benefit of the assistance of its current investigators. Michael
Finn is a former Superintendent with An Garda Siochana with wide operational
and investigative experience. Patrick Cummins is a former Assistant
Commissioner with the Royal Canadian Mounted Police who has been involved
in a wide range of police activities but with particular reference to discipline and
training. Their assistance has been invaluable.

Major Crime

2.02.

What is, and what is not, a major crime will be obvious from the facts presented
to a Garda investigation team. Major crimes would include homicides; serious
sexual offences; serious explosives and firearms offences; terrorist training and
management; serious assaults; kidnappings; serious thefts and frauds; major
counterfeiting of currency; serious forgery and fatal hit and run traffic accidents.
The Garda Code, Chapter 28.2 provides as follows:
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The primary object of the Garda Siochana is to deal with serious crime on
behalf of the community. Due to the nature of crime, every contingency
cannot be provided for in advance; but standard modes of procedure will
in most cases ensure the efficient initiation and subsequent successful
follow through of an investigation. The Crime Investigation Techniques
Manual is the standard reference book on investigation techniques and all
members are expected to be familiar with its contents. Computer systems
which may assist in investigation will be utilised in appropriate cases ... A
communication plan will be set up to keep superiors informed of the crime
and of developments in the investigation. If at any stage the divisional
officer considers that the investigation is not being properly conducted,
Assistant Commissioner, ‘C’ Branch, will be informed, setting out fully the
reasons for thinking that the investigation is not being properly conducted,
having first so informed the District officer. Assistant Commissioner, ‘C’
Branch, may deeming it prudent after consultation with the divisional
officer concerned, direct the Investigation Section to carry out the

investigation in collaboration with the local investigators.

In the case of very serious crime, application for the services of the
Investigation Section, Garda Headquarters, may be made via the divisional
officer to the Assistant Commissioner, ‘C’ Branch, to assist mainly in
preliminary investigations and to advise and guide in the management and
control of incident room procedures. The Investigation Section will, in
consultation with the district officer, withdraw when existing lines of
enquiry are exhausted; and thereafter their assistance in the investigation
may again be requisitioned as necessary. While the Investigation Section
remains in the district, the district officer will have their assistance in

preparing the file for the law officers.

When the investigation into this crime was initiated, the officer in charge, in
accordance with the relevant Garda manuals, was Superintendent John
Fitzgerald. He was the district officer. The divisional commander was Chief
Superintendent Denis Fitzpatrick. From February of 1997, the district officer
became Superintendent Kevin Lennon. He remained as district officer, and
therefore as officer in charge of the investigation, until its conclusion. It is to be
noted that no complaint was made in accordance with the Garda Code that the
investigation was not being properly conducted. This report, therefore, proceeds
on the basis that Gardai within the Donegal division concerned in the
investigation of the circumstances surrounding the death of the Late Richard
Barron were considered both by themselves, and their superior officers, to be
acting properly.
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The commission of crime will tend to conform to patterns of human behaviour.
People rarely commit acts of random murder or assault. For instance, the victims
of theft are usually targeted because it is thought that they have property worth
stealing. Over the course of years, personnel in any profession gain experience.
They are entitled, and expected, to bring that experience to bear upon questions
which require to be resolved. They must bear in mind, however, that patterns
need not necessarily be repeated from case to case and that human nature can
cause the most extraordinary aberrations in human conduct from time to time.
During the course of his evidence, Chief Superintendent William Keane spoke of
this matter. From 1997 through to 2004 he was involved in the investigation of
forty-four murders in the Limerick city area. Thirty-nine of these were classified as
having been successfully investigated.* He indicated that murders tend to fit
within categories. Homicides may occur as a result of a relationship being broken
off with resulting fury in the person being left behind; as a result of hatred by a
couple, the one for the other; as a result of jealousy in homosexual or
heterosexual affairs; as a result of abuse within a domestic situation; as a result
of gangland betrayals or jealousies; as a result of an assault which goes beyond
what may have originally been intended; as part of a robbery; as a result of a
drunken row which causes one person to fall, having been struck, injuring their
head; and further generally identifiable reasons.

Garda Case

2.05.

What follows is a summary of what the Gardai believed occurred on the night:

There had been some difficulty in the past between the McBrearty extended
family and the Barron extended family. Mr. Barron had had a disagreement and
a verbal exchange with Mr. McConnell during the evening in a public house and
the Gardai considered that this was the cause of reawakening the old difficulties.
They believed that Mr. McConnell and Mr. McBrearty made up their minds to
teach Mr. Barron a lesson. They believed that they may have communicated with
each other by telephone and agreed to wait for Mr. Barron approximately 500
meters outside the town of Raphoe and give him a beating. They believed that
they had returned to Raphoe leaving Mr. Barron on the road. The Gardai thought
that the beating had been far more serious than intended and had a more
grievous effect on Mr. Barron than was intended and that he died as a result.

While all of this was possible, it was highly unlikely that it in fact took place. The
disagreement between Mr. Barron and Mr. McConnell was trivial. It did not

involve any blows being struck and was, in fact, of far less importance than a

4 Transcript, Day 217, page 5.
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similar altercation which, had taken place between Mr. Barron and a Mr. Manny
Hegarty later on in the evening. Mr. McConnell and Mr. McBrearty Junior were
working in separate licensed premises on the evening and there was no
communication between them. An examination of witness statements
demonstrates that they were not together at any time, but, on the contrary, each
was otherwise engaged during the relevant time when Mr. Barron died. In
particular, there was ample factual evidence that Mr. McBrearty’s activities, at and
around the relevant time, were such as to leave him virtually no opportunity to
engage in assaulting Mr. Barron.

These and other matters should have been taken into account by senior officers
who were investigating the Barron death.

General Principal

2.06.

The discovery of a dead body by the side of a road, or in a house, may or may
not indicate circumstances of suspicion. If a man is found dead in his sitting room
with a knife through his chest it is reasonable to make a working assumption that
someone murdered him. All deaths which take place in suspicious circumstances,
together with other categories of death, such as those taking place in prison,
come within the coroner’s jurisdiction. They should therefore be the subject of a
pathology examination to determine whether or not a cause can be determined.
The coroner’s jurisdiction, however, is limited to identifying the person who has
died, the time and place of their death and the physical circumstances, as
opposed to the responsibility, leading to their demise. The Garda function is
different from the coroner’s function. The purpose of An Garda Siochana is to
investigate serious crime on behalf of the community. If one assumes that a crime
was not committed, or if one fails to investigate a suspicious death as a crime,
then time will be lost. The evidence is clear that it is in the first hours and days
following the uncovery of a major crime, in this instance a suspected homicide,
that progress can be made. If this opportunity is lost it may never be recovered.
Chief Superintendent Keane put the matter thus:

The golden rule ... is: “if in doubt investigate as a crime until the
evidence proves otherwise.” Because if you do not treat it as
suspicious a systematic response will not follow ... and vital
evidence will be lost. ... This is the whole basis of conducting a
methodical investigation ... Because in most cases it will be very
obvious and evident that it was as a consequence of foul play [that
death occurred]; but in some cases it will not be that obvious. ...
Where there is a body and death is unknown, or you have a
suspicion about it, well then you have to go through the
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procedure. That is: preserve the scene, conduct your preliminary
enquiries, try to establish the movements of the individual in the
hours leading up to his death. In other words - if | could quote a
case that | dealt with myself about two or three years ago — where
an individual was found dead outside the doorway of his own
home. He was on a concrete path. The obvious circumstance was
that his head was in a pool of blood. The scene was preserved. We
arranged for the State pathologist to do the post-mortem
examination, but while we were awaiting the arrival of the State
pathologist we naturally conducted preliminary enquiries to try
and establish where this individual had been. It transpired he had
been in a licensed premises the night before, left in a very heavy
state of intoxication, had been met by a number of people on
route. And the scene: there was a step between the concrete
landing ... and the doorway of his house and it was obvious that
he, while putting the key in his door, [had] slipped back off his step
and fell. But, we could not, while we were leaning towards that
ourselves, we had to await the results of the post-mortem
examination just to see was there any other injuries on the body
or any other marks on the body or what the pathologist — the view,
the pathologist came to as a consequence of the investigation.®

Chief Superintendent Brian Steele Garvie of the Royal Canadian Mounted Police
gave expert evidence before the Tribunal on Day 236. He outlined the approach
which should be taken by police officers who come upon a suspicious death, in
the following way:

There is a generally accepted premise in police investigative
techniques, that any suspicious death should be treated as a
homicide until such time as the cause of death has been
determined ... Now, what that means essentially is that proper
procedure should be followed in every instance, however that the
extensive procedures associated with a homicide investigation are
probably appropriate at a suspicious death until you know
otherwise, until an autopsy or some other factor has determined
the cause of death. Superintendent James Gallagher also refers to
this premise in the report that he forwarded to the Chief
Superintendent in Letterkenny. So in my view, at least in the
Garda, that was an acknowledged practice and procedure.®

5 Transcript, Day 217, pages 5-12.
¢ Transcript, Day 236, pages 11-12.

51



7

2.08.

THE MORRIS TRIBUNAL
Report — Chapter 2 — Running a Major Investigation

All of the leading text books on forensic pathology contain chapters on
interpreting the situation of a dead body found in suspicious circumstances.
These would include, for example, the interpretation of gunpowder burn marks,
ligature marks, stab wounds, poison substances and the general condition of the
room, or premises, where the deceased has been found. A fracture of the hyoid
bone will be a primary indication of death by strangulation. That could, however,
have been caused through self-infliction or by homicide. Strangulation can also
take place by accident. The presence of other marks on the body may be
indicative of a struggle prior to a hanging taking place and so point towards
homicide. The condition of the body, its position in relation to objects on the
premises, may point towards various conclusions together with accounts that are

gathered as to the last movements of the dead person.

Is It Murder?

2.09.

The Garda Manual on crime investigation is entitled Crime Investigation
Techniques. It was published in April of 1994 and contains much useful
information and guidance for investigators. On page 338 it indicates the

following:

The investigation of murder is the most important and most
demanding task which any police force has to undertake. While
the identification and conviction of the murderer is frequently a
very difficult task, it will, occasionally, be even more difficult to

establish the fact that murder has been committed.

The crime of murder can not be treated in isolation from other
classes of unnatural death because it is only by being able to
discount death from natural cause, accident or suicide that the
crime of murder can be established. In many cases, a murder will
be obvious even from a cursory examination of the body and
scene, but there are other instances, for example death by
poisoning and some blunt force injury deaths, when even after
detailed investigation, the actual manner of death (i.e., whether as
a result of accident, suicide or murder) may not be positively
established. To determine the cause and manner of death in these
circumstances calls for intelligent, painstaking and persevering
investigation. A careful study of the circumstances of death,
examination of the body, clothing and scene, a check on
deceased’s background, lifestyle, character and general
disposition, and his movements and actions immediately before his

death, are all essential.’

Crime Investigation Techniques, page 338.
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The foregoing is but an instance of the philosophy that any apparent crime
should be investigated in order to determine how it came about. There is no
room for assuming murder, no more than there is any room for assuming
accidental death, if a police force are following a coherent pattern of
investigation. Drawing on his experience, Chief Superintendent Keane outlined a
number of critical success factors with which Chief Superintendent Garvie
agreed. To ensure that a major investigation is a success it must be:

(i) Approached in an organised and methodical way;
(i) Follow a plan of action;

(iii) Operate to a standard procedure and system;

(iv) Be led by an experienced management team; and
(v) Be resourced by properly instructed personnel.®

In this case, it will be noted by those reading the report of the Tribunal, murder
was assumed. A road-traffic incident leading to death was sidelined as a theory
requiring investigation at an unjustifiably early stage.

The Scene of Crime

2.12.

Clues in relation to the commission of a crime should most often be found at the
site of that crime. Here, the crime scene was the stretch of roadway leading from
Irish Row up to Townparks in the immediate area where the Late Mr. Barron met
his death. That scene was not preserved by the first Gardai on the scene. The
scene was preserved on two subsequent occasions, namely the following
morning, and then upon the Chief Superintendent telling the Superintendent of
the district that a murder had been committed in the area. The preservation had
earlier been lifted because it was thought that all necessary tests had been
conducted. Some people had, undoubtedly, by the stage the first Gardai had
come on the scene, either driven through or walked over the scene. Chief
Superintendent Garvie gave the following evidence in relation to this matter:

Well, initially obviously the scene should have been protected and
preserved, whether a member remains at the scene, does it
physically, they roped it off with what we would refer to as crime
tape. ... The traffic should have been diverted that no further
traffic should have driven through the area or through that
particular scene, and in my view it should have been protected in
its entirety until the following morning. The area with respect to
the blood should have been covered with a tarpaulin or something

8 Transcript, Day 217, page 8.
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that would have prevented the rain affecting it, and there should
have been, and | think it was conducted in a cursory way, an
immediate search of the area for debris, for evidence, for a
weapon, for those type of things.

The scenes of crime examiner should have been called and he
could provide advice with respect to the containment of the scene
and determining how it should be protected and he would have
had some of the equipment with him, | would expect, to do that.

| think that there would have been benefit in calling the traffic
Sergeant, or someone with extensive traffic experience, who could
have provided expertise with respect to the investigation of a hit-
and-run accident and who, | would expect, had attended a large
number of serious accidents. And | think that a senior officer, once
they were notified of the death of Richard Barron, should also
have been advised.

After the scene was protected, at least one member should, in my
view have gone to the hospital, the body should have been
preserved, the body should have been locked up. If they were ...
Well, first, we are dealing with the issue of identity, someone has
to identify the deceased, | think they were reasonably satisfied
that it was in fact at that time Mr. Barron. But in protecting the
body, the body obviously may have evidence, if in the case of a car
accident the individual was struck by a car, obviously there may be
trace evidence there, there may be paint, there may be fibres, any
of those things, and the continuity subsequently for getting
evidence into court requires that the chain of evidence be
established. Therefore, in order for that chain of evidence to be
consistent, then the body needs to be preserved, protected, locked
up and that chain of evidence, obviously the continuity of that has

to continue.

Now, that being said, it is my view that although they accepted
that it was a hit-and-run accident, the evidence could have pointed
also to a serious assault. It would have been incumbent on them to
protect the hands and head and feet, to seize the clothes, and
possibly initially to take some photographs because to some
degree a body will change during, or prior to, the autopsy. So, to
take photographs of the body as it was when it arrived at the
hospital all of those things in my view should have been done.
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The other reason, obviously, for someone attending the hospital, if
someone had attended sooner, I'm not saying it could have
happened, but it is possible that the victim could have made a
statement. And in this case | think that was unlikely, but that is one
of the reasons why you would dispatch a member to the hospital
in a serious incident, is that you may get some further evidence of
that nature from a statement.®

The Garda Manual makes it clear as to what the duties are of the first members
of An Garda Siochdna who arrive at the scene. What preservation means is
ensuring that the scene remains unchanged until it has been completely
examined and all relevant evidence has been collected. This involves excluding
persons and traffic. It involves taking extreme care to avoid the obliteration of any
clues such as finger marks, footmarks, tyre marks, blood spatter, human tissue or
anything else which may have been left at the scene. Early action should also be
taken to protect items of possible evidence so that they may not be destroyed by
the elements or by human or animal interference. If there is any possibility of rain,
dew, frost or snow, then all clothing, weapons, bloodstains and other marks
should be covered for protection. Objects should not be touched, with or without
gloves, in case fingerprint evidence might be smudged. Any apparent, or possible
marks should be identified for later expert examination. Finally, nothing should
be added, not even cigarette butts, to the scene by anyone visiting it. Paragraph
16.3 of Crime Investigation Techniques makes explicit the duties that a member
of An Garda Siochana first arriving at the scene has:

16.3 Action of first member(s) to arrive at scene

The success of an investigation that involves a definable crime scene
depends primarily on the initial observations and actions of the first
member(s) to arrive at the scene. This statement is generally applicable
regardless of the type of crime. While the circumstances of the particular
case will naturally govern the action taken by the first member(s) to arrive
at the scene, the following matters should be attended to:-

(i) note time of arrival and weather conditions;

(i) if there is a body at the scene, call a doctor immediately either to
certify death or to render medical assistance;

(iii) if injured persons are discovered at scene, arrange for medical
attention and identification;

°  Transcript, Day 236, pages 13-16.
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(iv) if any person appears to be seriously injured and is being conveyed to
hospital, arrange (if possible) to have him accompanied by a member,
but the preservation of the scene must take precedence;

(v) if appropriate, be prepared to record a dying declaration;

(vi) if a person seriously injured is being removed to hospital (and no
member is accompanying him) or if such a person has already been
removed, take steps to have a dying declaration taken;

(vii) in rendering medical attention to an injured person, place no
restrictions but make a careful written note of anything disturbed;

(vii

=

identify the culprits, if possible, and apprehend if in danger of
absconding;

(ix) protect the scene; see 16.5;
(x) obtain names and addresses of persons present at scene on arrival;

(xi) locate and interview the victim and witnesses, if present; note names
and addresses and record stories briefly;

(xii) determine how the crime was committed, the extent of personal
injuries and the nature and value of property stolen (if any);

(xiii) in eye-witness cases, secure a description of the perpetrators and
vehicle (if any) used and direction of flight.

(xiv) arrange to have the following details communicated to appropriate
station:

(@) type and nature of crime and time of commission;
(b) description of property stolen (if any);

(c) description of suspect(s);

(d) description of transport used and direction of flight.

When two or more members arrive at the scene or other members follow
subsequent to the arrival of the first member, there should be an
arrangement whereby the above duties will be divided. If the above
procedures are carried out intelligently by the first member(s) to arrive at
the scene, then hours of unnecessary enquiry can be avoided and the
assistance afforded will prove invaluable in bringing the case to a

successful conclusion.®

Tribunal Documents, pages 6407-6408.
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Chief Superintendent Garvie was asked as to whether the question of
preservation of the scene was a basic matter which ought to be known to all
Gardai, or whether it was a specialised piece of knowledge which would only be

known by specialist officers; he stated:

| think that the basic training of any police officer includes the
preservation of a scene, whether it's a traffic accident, a minor
crime, a major crime, a break and enter or whatever, it’s basics that
I'm aware of are taught in almost every police recruit course
worldwide and it’s certainly included in ours, preservation of the

scene of a crime.

In the course of cross-examination by Mr. Creed S.C. on behalf of Garda Padraig
Mulligan, it was put to Chief Superintendent Garvie that in Garda Mulligan’s
eighteen years’ service as a Garda prior to October 1996, Garda Mulligan had
never been involved in the investigation of a hit-and-run accident, nor had he
ever been involved in the preservation of a crime scene. These instructions by
Garda Mulligan to his counsel were a lie. To these suggestions Chief
Superintendent Garvie responded as follows:

He told me that, yes, [that he had never been involved in a hit-and-
run investigation]. However, he certainly in his experience had
been involved in incidents of a fairly [serious] nature requiring the
preservation of a crime scene. The standards that apply to a hit-
and-run and to a break and enter, or to a robbery, the preservation
of a crime scene are similar in nature. ... | am sure that | did, but if
those are your instructions — it is incomprehensible to me that a
member of his service would never have been involved in
protecting any crime scene. ... | appreciate that, but with all due
respect are you suggesting that Garda Mulligan has never been to
a home break and enter, he has never been to a theft of a
premises, any type of robbery, any type of assault where the scene
of any nature, whether it’s for fingerprints, for photographs, ever
needed to be protected? ... | can only accept what he says, Sir. But

| find it incomprehensible.*

Earlier, the Tribunal Chairman had asked Chief Superintendent Garvie as to
whether he understood that Garda O’Dowd and Garda Mulligan had been aware
of the need to preserve the scene when they attended there in the early hours of
the 14th of October 1996. The following exchange occurred between the
Chairman and Chief Superintendent Garvie:

% Transcript, Day 236, pages 131-132.
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Chairman: Chief Superintendent, did | understand you correctly to say
that when you interviewed both of these members, that’s
Garda Mulligan and Garda O’Dowd, that you got the
impression that they knew what their duties were at the scene?

Did | understand you correctly to say that?
A. You did.

Chairman: Does that mean that they knew they were fully conversant
with all of this, perhaps not in a detailed way?

A. They were certainly well aware of what expectations were and
what their responsibilities were with respect to preservation of
the scene.”

Chief Superintendent Garvie also pointed out that the Garda Manual of Crime
Investigation Techniques specifically states that it is no exaggeration to say that,
in the majority of cases, the members who protect the scene and the members
who search the scene play a critical role in determining whether the scientific
expertise available will be utilised to the best advantage. He also pointed out that
the Manual specifically states that the first members to arrive at the scene of a
suspected crime automatically incur the responsibility of preserving the scene
until otherwise instructed. He was asked how important it was to the
investigation of crime to preserve the scene; he stated: “It is unequivocally

critical”.®®

Specialist Assistance

2.18.

Chief Superintendent Garvie made explicit in his evidence, and in his written
reports, what investigative techniques could have been considered, had the scene
been properly preserved. In Canada, the Royal Canadian Mounted Police has
established in the province of Alberta the Criminal Collision Investigation Team.
Their role is to investigate collisions where death or serious bodily harm is
involved and where criminal action is suspected. The personnel of this unit
include trained collision analysts, dedicated traffic supervisors and dedicated
traffic members. These will all have received training in accident analysis
investigation, vehicle placement at accident scenes, vehicle examination, scene
photography and measurement. The case management would be similar to those
used in major investigations. A blood-spatter expert, had forensic assistance been
summoned, might have been able to determine, as was likely, whether blood had
flown from the wounds on Mr. Barron’s head, and if so in what direction and
from what direction. This was never done. By the time assistance arrived, the
scene had remained unpreserved overnight and in rain. Fibre and trace evidence,

2 Transcript, Day 236, page 20.
& Transcript, Day 236, page 18.
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using appropriate lifting and microscopy techniques, could have perhaps
uncovered trace elements. This follows the principle that people or objects that
come into contact with other people or objects result in the transfer of physical
evidence. Although tyre marks may not have been obvious at the time they could
have been of assistance had they not been obliterated, if present, through rain,
vehicle movement and human traffic. The Major Case Management Manual of
the Canadian Police College makes this explicit by stating:

Supported by computer capabilities and the establishment and
maintenance of a suitable data bank, investigators can now query
vehicular “footprints. With the careful maintenance of this data bank and
proper evidence gathering at the scene, it is possible to identify suspect
vehicles, eliminate a number of makes and models of suspect vehicles, or

match vehicles with crime scene evidence.**

Finally, from the point of view of the scene, a visit by the forensic pathologist has
often proved useful in Ireland in the past, and could have been of assistance in
this instance. The State pathologist, during 1996, was Professor John F. Harbison.
He is a person of extraordinary experience whose view of the body or scene
might have provided a reference point in terms of the behaviour patterns of those
who commit homicide and the likely connection with the situation as it presented
itself in Raphoe. The Canadian Manual states:

The forensic pathologist can assist in finding and collecting evidence -
photographic and other exhibits at the scene and post mortem exam(s),
equipment, notes, and sketches, where to look for trace evidence, blood
stains and spatter, clothing, and footwear, correlation of soiled or
damaged clothing to wounds, stains and imprints, DNA, safety/hygiene

when handling an “infected” corpse, touching and temperature records,

moving and transporting a body.*

In the course of his evidence, Chief Superintendent Garvie stated that obviously
where the body of the deceased is still in situ, there would be much to be gained
by having the forensic pathologist attend at the scene to carry out a preliminary
examination. However, even where the body has been moved from the scene, he
stated that where the police are looking for the best evidence then there was still
an advantage in having the forensic pathologist visit the scene. He was asked by
the Chairman as to whether a forensic pathologist should be called to the scene
in every fatal case or only when there is a suspicion that it might have been
something more than a road-traffic accident. He answered that a forensic
pathologist should be called in to the scene if there is suspicion of the death
being other than a road-traffic accident.

1“4 6th Edition, May 2002 quoted in the statement of Brian Garvie, Tribunal Documents, page 6411.
s 6th Edition, May 2002 quoted in the statement of Brian Garvie, Tribunal Documents, page 6411.
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Summoning the Pathologist

2.21.

2.22.

The purpose of forensic pathology in a homicide case is in essence threefold:

(i)
(if)

(i)

To out rule suicide, accident and natural causes;

To establish the means whereby human interference with the deceased’s
life caused his or her death; and

To relate the crime scene and potential instruments of homicide to the
physical signs on the deceased’s body.

As has been previously stated, Ireland was extremely fortunate at that time to

have a distinguished and enormously experienced State Pathologist in the person

of Professor John F. Harbison. More recently, Dr. Marie Cassidy, having previously

occupied the post, created a number of years after the Barron investigation, of

Deputy Pathologist, has now become State Pathologist and she, in turn, has a

deputy. A number of other pathologists in Ireland have a degree of expertise in

forensic pathology. Such experts, however, are very few. They need to be

summoned. Their presence is essential. The following exchange between

Superintendent Keane and counsel for the Tribunal illustrates why:

Q.

There is one other question arising out of that: If the pathologist’s
opinion is merely that it is possible that death was as a result of an
assault, are you moving in any way towards, | suppose, “if in doubt

investigate as a crime”?

If in doubt you investigate as a crime ... Regardless, unless the
pathologist is quite happy that it was from natural causes, then
obviously investigation then would be focused really on the
inquest and the coroners act .... But otherwise he will investigate
until the evidence proves otherwise ... | think that has to be a

golden rule, Mr. Chairman.

If you are going to court with a murder case, | take it that you need
something more than a pathologist to merely say, oh, it's possible
this was as a result of human intervention?

Of course, absolutely, yes.
You need to be able to prove that beyond reasonable doubt?
At that stage you do, yes ...

But you have never prosecuted a murder case where the
pathologist is merely saying, oh, it's possible this was a murder?

The pathologist will not say that, | don't think. ... They will say,
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death was as a result of X, Y, Z ... If that death was as a result of
injuries inflicted in the course of the assault, or whatever, then you
may get your murder charge [as directed] from the Director of
Public Prosecutions.*

At Chapter 16.8 of Crime Investigation Techniques it states:

The authority of the Minister for Justice is necessary for the employment
of the State Pathologist in particular cases. Requests for the pathologist
and forensic scientists will be made in writing to Detective Branch and give
briefly the facts and how the analysis or examination will assist in the
investigation. In urgent cases, officers may telephone the facts to the
Commissioner ‘D’ Branch outside office hours to Harcourt Square, when
provisional authority may be obtained. In such cases, written applications
should be forwarded as soon as possible.*

Chief Superintendent Keane indicated that over the course of approximately forty
cases, he had followed this procedure. He described the procedures as simple and
he described the officers designated to deal with requests as being helpful.*®* The
matter is resolved by calling the Garda Technical Bureau who will then arrange
for the attendance of a forensic pathologist. If it is necessary to summon a
forensic pathologist outside office hours then the Inspector in charge of the
Communications Centre at Harcourt Square Garda Station will arrange it. The
request is then followed with a fax giving particulars of the events surrounding
the death and the necessity to seek the services of the State Pathologist. The
following exchange occurred between the Chairman of the Tribunal and Chief
Superintendent Keane:

Chairman: Would you ever have had occasion to contact the State
Pathologist directly, without the intervention of
the...[INTERJECTION]

A. No, | haven't had in my time and | have been involved in quite
a number of them. That's the procedure really and it's the
procedure | always followed. It's as simple as picking up the
phone and ringing the Inspector in charge and it will be done
from there on. They will obviously have the numbers of the
person that is on call, | will not have that information, we'll say,
myself in Limerick, | will not know maybe what pathologist is
on at a particular time.

s Transcript, Day 217, pages 19-20.

7 Transcript, Day 217, page 22.

®  Transcript, Day 217, page 22.
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| could well understand you having an input to arrange
transport or to identify the location that he is to come to, that
sort of thing is the practical nuts and bolts of the situation?

Yes.

| am concerned with the actual summoning of the pathologist.
Are you telling me that under no circumstances would that
summons be direct from you to him or her?

No, I've never done that personally, Mr. Chairman, in my

fourteen years.
Very good.

No, | never done it, because, as | said, | will not know at that
given time what persons is actually, we'll say, on call, for the

want of a better word, over a weekend or whatever.
Yes.

So, I've always gone through the procedure, either the Garda
Technical Bureau during office hours, they now have that
staffed up to 12 midnight and thereafter the inspector in
charge of communications.

Thank you very much.*

In the course of his examination in chief, it was put to Chief Superintendent

Garvie that, in Ireland, it was not the practice generally to call in the State

Pathologist in cases where it was clear that death had resulted from a road-traffic

accident. He accepted that such a policy was reasonable. He stated that a forensic

pathologist should be called in in the following circumstances:

... I think that the generally accepted practice aside from homicide

investigation is also suspicious deaths, and my point with respect

to this is that the determination now may well be that it was a

road accident, but the nature of the scene that the members

attended indicated the possibility that it could have been much

more than that. It was subsequently investigated as a homicide. A

suspicious death, such as this one, would have benefited by having

a forensic pathologist there in that he or she might have been able

to give a certain amount of strength to the argument (a) that it

was a homicide, or it was a road-traffic accident. ... So when | talk

about road-traffic accidents, | am talking about two vehicles

®  Transcript, Day 217, pages 26-27.

62



THE MORRIS TRIBUNAL
Report — Chapter 2 — Running a Major Investigation

colliding head on and it’s obvious that the death, the death
resulted from a road-traffic accident. Now you can argue the
merits of did somebody drive into one vehicle or the other, and
there may be certain circumstances where you would want to have
a forensic pathologist outside of that, but generally | am
suggesting that for suspicious deaths, or for homicides, as you have
stated, there is a certain advantage to having that individual

come.?

This Case

2.26.

2.27.

Turning to the circumstances which pertained on the morning of the 14th of
October 1996, when Mr. Barron had been pronounced dead in Letterkenny
General Hospital, Chief Superintendent Garvie was asked as to whether a
forensic pathologist should have been called at that stage. He was of opinion that
a decision should have been made to call in the State Pathologist at that time. He
went on to state that as matters developed on the ground in the course of the
investigation carried out on the 14th and 15th of October 1996, the decision
ought to have been made at that time to call in the State Pathologist. He stated
that it was his view that in this particular case the circumstances and the

information that was developed warranted calling in the State Pathologist.

Chief Superintendent Garvie was asked as to whether, given the views expressed
by the pathologist in Letterkenny General Hospital who had carried out the post
mortem on the afternoon of the 14th of October 1996, the decision should have
been made then to call in the State Pathologist. He stated as follows:

Again they would have to assess it on the total extent of the
information that they had at the time. If they were satisfied with
the Sergeant’s comments that, based on his experience and
knowledge, he had some major concerns, if he was able to
convince the district officer that such action should be taken, then
| come back to the fact that that's a command decision that
someone has to make because that’s what it says in policy, that the
district officer or the acting district officer as | understand it, has to
make the call and make the request. And predicated on what |
know and what you have told me, the information available
indicated that there would have been benefit in having a forensic
pathologist there. | think some of the issues that are being
discussed today may well not have been discussed if a forensic
pathologist had attended and was able to give an informed
opinion or assessment prior to and after the conducting of the
autopsy.

2 Transcript, Day 236, page 29.
2 Transcript, Day 236, page 32.
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By the morning of the 16th of October 1996, things had moved on due to ‘the
information” which had come in from Garda John O’Dowd which had been
forwarded to Chief Superintendent Fitzpatrick and relayed by him to
Superintendent Fitzgerald. Chief Superintendent Garvie was of opinion that the
totality of the information which had been received at that time supported the

need to call in the State Pathologist. He stated:

By the morning of the 16th the totality of the information
received, albeit there would be some discussion about the veracity
of that information, the totality of the information received,
would support the need to call the State Pathologist, forensic
pathologist to attend and provide expertise.?

The Incident Room

2.29.

2.30.

2.31.

In order to conduct a major investigation, an incident room should be set up. This
should be situated in the local Garda station, or at a suitable Garda station
adjacent to the scene of the crime. The location must be kept secure because the
investigation will generate a lot of original documentation which must be kept
safe. Conference room facilities are required together with computers, printers,
photocopiers, filing cabinets, office furniture, a notice board, a blackboard or
whiteboard with markers, and general office supplies. The standard books and
stationery required for an investigation include job fliers, jobs books, jobs index,
statement index, a correspondence file, original statements file, working copy
file, suspects file, paper exhibits file, press cuttings file, maps and a register of
electors.

The function of the incident room team is to provide the investigating officer and
investigators with timely and accurate information; to accurately maintain all
records; to show the current status of enquiries and jobs outstanding; to facilitate
enquiries from and by investigators and others engaged in the investigation; to
index, file and secure all original documentation; to prepare a file on the
investigation with all available evidence for submission to the Director of Public
Prosecutions seeking a decision on the issue of prosecution; and to deal with all
discovery-related issues should a charge be preferred or should a subsequent
audit of the investigation become necessary.*

The investigation should maintain a conference book which notes the items of
information brought to conference and the decisions and opinions thereon, and
a jobs book which records the jobs allocated as a result of information being
analysed by conference.

2 Transcript, Day 236, page 33.
2 Tribunal Documents, page 6553-6554.
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Investigation jobs are allocated to various members of An Garda Siochana on the
basis of jobs fliers which are noted in a jobs book. Chief Superintendent Keane
explained:

Job fliers are detachable carbonised sheets on which all jobs and
enquiries relating to the investigation are recorded.* The original
flier is a blue colour. It is affixed to the left side of the jobs book,
and the first copy, a white colour, is allocated to a nominated
Garda for inquiry. The second copy which is pink in colour is
retained in the incident room, and each flier is allocated a number,
and the fliers are kept in sequential order. ... The jobs book is a
book set up to record all job fliers in a numbered sequence as they
are allocated. The original flier is affixed to the left side of the jobs
book and the name of the Garda to whom the job is allocated is
recorded on the right side of the jobs book along with the relevant
date of allocation of the job and all information relating to that
enquiry and movement of the job flier until it is eventually
finalised. ... The jobs index. ... That book in essence should contain
everything relating to that investigation. It should contain all the
information and everything that was done in the course of that
investigation. It’s the record of it.*

The jobs index alphabetically indexes reference registers to all jobs recorded in the
jobs book and gives them a relevant number. This allows for ease of retrieval.
When statements are taken they are alphabetically indexed with names,
addresses and allocated numbers for each potential witness for reference
purposes. A correspondence file is also kept which indicates what
correspondence was sent from or received at the incident room from either
Garda or outside sources. A file is kept of original statements which would
contain, in numerical sequence, all original statements of witnesses in the
investigation. A working copy file is made up from the original statement file. It
consists of typed copies of those statements in the same numerical sequence as
that of the original statements. These are working copies for reference by the
incident room team and members of the inquiry team. Copies are made, through
typing, in order to keep the original documentation secure.

The procedure outlined in evidence by Chief Superintendent Keane, was
reviewed by Chief Superintendent Garvie. He gave the opinion that the
procedure for the establishment and operation of an incident room as outlined in
the Crime Investigation Techniques Manual of An Garda Siochana and as outlined

by Chief Superintendent Keane in his statement, conformed to the generally

2 Transcript, Day 217, page 29.
% Transcript, Day 217, pages 29-30.
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2.36.

2.37.

THE MORRIS TRIBUNAL
Report — Chapter 2 — Running a Major Investigation

accepted international standards for proper police investigation of serious crime.
Subject to some differences in terminology, the Irish system was comparable to
that used by the police in Canada for the investigation of serious crime.

A suspect file is opened which contains details of all suspects who come to light
in the course of the investigation. It will include profiles of their background, any
previous convictions they may have, and any other intelligence pertinent to them
in regard to the investigation. A suspect file may consist of as little as a sheet or
two of paper. Where witness statements indicate the nature of the suspicion that
may focus on a particular person, they may be included or referred to in the
separate files on the separate suspects. A suspect elimination form is provided.
This is in standard form which gives the name, age, occupation, alias, photo,
address, particulars of motor vehicle, description and address at the relevant time
of particular suspects. The form states who the suspect has been nominated by
and gives reasons for the suspicion. The form should contain details as to the
suspect’s movements and corroboration that he or she was indeed moving in the
particular place at the particular time, or such other particulars as would eliminate
the suspect. The observation of members would then be important as to why

suspicion has ceased to focus on a particular person.

In the course of the hearing, Chief Superintendent Keane was asked about the
problem of people who lie to investigating members, and as to whether this
automatically made them suspects. He indicated that standard forms were
available whereby house-to-house, or street-to-street, questionnaires would be
produced in standard form. While forms are given in the various manuals, these
are tailored to meet the suspected crime in question. Such standard forms
contain a place for the observations of the Gardal conducting the questionnaire.
They are entitled to give their opinion as to whether the person was evasive.
There might be some small written observation that caused them, when
conducting house-to-house enquiries, to have a suspicion. Thus, all the members
of An Garda Siochéna, whether of Detective rank or otherwise, have a role to
play in major investigations once they are assigned jobs. It was observed to the
Tribunal that it was quite often the case in major investigations that house-to-
house enquiries have resulted in the culprit being interviewed at an early stage.

These early impressions are of considerable importance.

The issue of lies as corroboration in relation to a crime is an area which has
received some attention in case law. In order for a lie to provide corroboration
against an accused that he or she has committed a crime, it must be a lie which
relates to a material issue, it must be a deliberate and knowing lie, and it must
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have been told by the accused because he or she is aware of his or her own
burden of guilt and has a determination to distance themselves from the crime.?
It must be borne in mind that people can have the silliest of reasons for lying.
They may have been asked to involve themselves in a domestic errand and may
have gone elsewhere. A classic example is a Garda who lies that he was in a
particular place at a particular time. That lie does not indicate that he murdered
someone at that time. The lie could be told simply because he has been drinking
on duty in a public house elsewhere. People can lie in order to cover up
discreditable conduct other than that of being involved in a crime. Also, they can
simply lie out of a sense of mischief. A proper investigation involves co-ordinating
the information to hand. Both Chief Superintendent Garvie and Chief
Superintendent Keane made it clear that once a picture of events begins to
emerge from statements, then this requires crosschecking. No potential
testimony by a potential witness can be treated as sacrosanct. There is ho reason
not to crosscheck a witness’s statement. If a witness says that he was in a
particular place at a particular time, then people who were in that place at or
around that time should be questioned as to whether they saw him. If statements
already exist from these people indicating his presence then some support is
available. If his name is not mentioned by people who are undoubtedly at the
scene of an event, then they need to be questioned as to why they did not see
the witness, or suspect, and as to why that person was not previously mentioned.

The nomination of a suspect is a crucial point in any police investigation. Chief

Superintendent Keane expressed the matter thus:

Once a person is nominated as a suspect then it is up to the team,
be it the other members on the team, to give in as much
information as they have on that individual person. In other words,
research that individual; try to get to know what is to be known in
relation to that individual person, their background, their
associations, who they are associating with, what their movements
were, the recent movements [of that suspect] over the particular
period of time. Whatever is relevant, whatever is known, is
brought in and recorded on that suspect file. ... It is recorded and
jobs will then emanate from that into the jobs book. If a job
emanates from that. But, generally, it’s for background. It’s for
informational purposes rather than anything else at that stage. It’s
to build up a profile of the individual who is nominated as a
suspect. The jobs would more relate to corroborating the
information. In other words, to try and corroborate was the
individual in the vicinity of the crime: was he even in the town

% The People (DPP) v Rose and Others, Court of Criminal Appeal, November, 2004; and R v Lucas
[1981] QB 720.
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when the incident happened? So, you have a two-pronged
approach. ... One would be to try and corroborate the information
nominating the suspect and the other will be just for record
purposes to record as much information as possible on that
individual when it comes to interviewing that person down the
road or whatever. ... If a person comes to light by, say, the
statements for instance, that some person said, “I saw so and so at
that corner™, it might be corroborated by another individual and
that individual, you might have a suspicion that this person could
well have a motive, then that person is automatically slotted in as
a suspect. It’s back down at the end of the day to the
Superintendent in charge. But, obviously, he’d have the benefit of
the experienced team that he has with him there as well; the
investigators and the detectives. ... Strictly speaking, if you are a
suspect there should be a file there. There should be a file on each
of the suspects. And, again, the suspect elimination form is the
only way that that person can be taken off that list ... You attach
to that form, then, whatever you have to support taking that
person off the suspect list. You attach it to that elimination form,
be it a statement of some individual that offers an alibi and that
alibi checks out or whatever.”

When it comes to the question of arrest, what is gathered in relation to the

suspect becomes crucial in terms of providing the legal justification of reasonable

suspicion required for an arrest. There is, however, a fundamental purpose to all

of this police work. The following exchange occurred between counsel for the

Tribunal and the Chief Superintendent Keane:

Q.

Am | wrong in thinking this, now if | am, please correct me: as well
as trying, obviously, to indicate a weight of evidence against a
particular suspect you are also involved in trying to exclude people
as innocent.

Absolutely, yes.

If you don’t try and exclude people as innocent, as the
investigation goes on, what is the result in terms of the weight
that you would have to carry ...

The whole purpose, | suppose, when a person is nominated as a
suspect, the whole purpose then is to either get evidence to
support that or otherwise. In other words, to prove or disprove the
person’s involvement in the crime.

2 Transcript, Day 217, pages 55-59.
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Confessions and Chief Witnesses

2.40.

2.41.

If a confession statement is made, it is logged in the same way as any other
statement and is kept securely as an alphabetically indexed statement of that

particular person in the index room.*

There is no basis for keeping information away from the conference. The
conference should be chaired by the Superintendent. Everyone at the conference
should know the full story. If there are delicate issues that might not be suitable
for discussion or airing between twenty or thirty people, the Superintendent, the
Detective Inspector and the Detective Sergeant, if such members are assigned to
the investigation, may have a more private discussion in relation to that aspect.
However, the information will always be put in the jobs book. It is possible to
indicate, to the conference, that information to a particular effect has come to
hand. The information will be recorded in the conference book and jobs will be
allocated on the basis of it. People who are at the wrong level need not
necessarily know who the information came from but the statement will be filed
in the conference room. There is no basis for either the statement of a chief
witness, or a confession statement, disappearing, or not being to hand as part of

the materials in the incident room.

Leadership

2.42.

The chief investigator of a major crime is the district officer. The Superintendent
in charge of the district should take charge of the investigation and should chair
the conferences. Conferences should take place on a regular basis. They should
be noted as to the important information coming to conference and any
decisions, opinions, or theories on the matter. The Superintendent should assume
a leadership role. He or she is entitled to draw in the expertise available from the
division. Expertise available from Garda Headquarters should also be sought.
However, the Garda Manual specifies that one person is in charge of the
investigation, namely the district officer, and that responsibility does not shift.

Office Manager and Other Key Personnel

2.43.

A central co-ordination role is taken up by the office manager. He or she will
oversee the efficient running of the incident room and ensure that all information
is recorded in an organised and methodical way. He or she will be a Sergeant or
a Detective Sergeant. That person will be familiar with all aspects of the
investigation and will ensure that every enquiry is routed through the incident
room without delay so that it can be examined and dealt with expeditiously. He
or she will ensure that all scenes are preserved and technically examined and will
keep in regular contact with all the teams including the Garda Technical Bureau

2 Transcript, Day 217, pages 33-39.
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team and the Forensic Laboratory staff and keep the investigating officer fully
briefed. He or she will organise case conferences as directed by the investigating
officer and notify all concerned. The member will act as a note taker at
conferences to ensure that all matters of significance are recorded and not
overlooked and will keep a record of all persons attending conferences. He or she
will identify inadequacies within the incident room team and inquiry team and
bring same to the attention of the investigating officer. The office manager
should be someone with a good working knowledge of the criminal law and
should possess good report writing skills.?

A member of An Garda Siochana is also put in charge of the jobs book in order
to manage and index all job fliers issued and to record the fliers in numerical
sequence in the jobs book and record the result of each job flier enquiry into the
jobs book until the enquiry is finalised. This is undoubtedly a pivotal role at the

centre of an investigation and is crucial to the success of a major investigation.

An exhibits officer will be appointed at the commencement of an investigation
and the function of this Garda is to take possession of, carefully record, track and
store, all exhibits acquired during the investigation. A record of the movement of
all exhibits will be maintained by the exhibits officer until the termination of court
proceedings.

A Garda will also be put in charge of statements. The function of this Garda will
be to properly number, index and file all original statements. Typed copies will be
made and statement readers will carefully read all statements so that as they
come into the incident room, they can examine and cross-check all of the
evidence and ensure that nothing is missed. Jobs for further investigation, or
corroboration by the enquiry team, should be issued and these jobs will then be
cross-referenced to the statements in question. A synopsis of the statements will
be prepared for quick reference for the benefit of management and the
investigators.

A Garda will also be put in charge of suspects. He or she will oversee all enquiries
relating to persons who come under suspicion in the course of the enquiry.
Assumptions and presumptions should be avoided when dealing with persons
under suspicion and all information coming to hand must be analysed, tested and
validated under the supervision of this Garda.

A member in charge of key witnesses will be appointed. He or she will oversee
and maintain liaison with key witnesses and ensure that all relevant information
has been obtained from that witness and that it has been properly recorded.

Where it is necessary, support should be offered to the witness, perhaps by way

2 Tribunal Documents, pages 6554-6555.
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of assurance, protection or, ultimately, the witness protection scheme in the rare
cases where this is deemed appropriate and necessary.®

If searches are to take place then the personnel involved should be properly
trained and equipped. There should be a Sergeant in charge of that team and he
or she will oversee and make sure that all the searches are conducted properly
and that whatever is found is properly documented and recorded and that the
incident room is kept abreast of the places that are searched and whatever

evidence has been found.*

Items in Particular Focus

2.50.

In investigations particular matters may come into particular focus. In essence,
the principle is to try and identify sources from which information will come.
Apart from people, close-circuit TV cameras, persons taking video or
photography for amateur or professional purposes who may be coincidentally
present at a scene, and telephone traffic may be of particular importance. All
relevant data should be gathered and then analysed. Even though, at the current
time, applications for mobile telephone service are not favoured by the criminal
community, nonetheless, valuable information may be gleaned from both fixed-
line and mobile-telephone traffic. An identification should be made of the
relevant telephone numbers and thought should be given as to how these might
connect with each other as a source of potential information for the
investigation. ‘Pay as you go’ mobile telephones should not be discounted as
potential sources of information. The five numbers most frequently dialled on a
particular telephone may indicate its owner. The mast from which the first and
last mobile telephone was bounced at night, and in the morning, may indicate
either a pattern of movement or where a person habitually stays. Till rolls, slips
from ATM machines and other items of physical evidence, which are beyond the

scope of the hearsay exclusionary rule, should all be gathered and analysed.*

Discrepancies between Witness Statements

2.51.

One of the issues which confronted the investigation team in the early stages of
this investigation, were the number of discrepancies between times of sightings
of various key people which were given by various witnesses. This was particularly
evident in relation to statements concerning the movements of Mark and Roisin
McConnell. Chief Superintendent Keane gave evidence that where such
discrepancies existed among witness statements, it would be appropriate for the
investigation team to go back out to re-interview the witnesses to try to clarify
those aspects which were a cause of concern. He stated that in certain

% Tribunal Documents, pages 6549-6593 and Transcript, Day 217, pages 1-72.
3 Transcript, Day 217, page 63.
2 Transcript, Day 217, page 63.
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circumstances it might be appropriate to send out a new team of detectives to
take a further statement from a particular witness. Chief Superintendent Garvie
agreed with this approach. He pointed out that in Canada there would be a
trained analyst who would review all statements of a critical nature. The analyst
would be responsible for drawing the nexus between times, dates, timelines,
linked charts and other important material. He would subsequently present his
findings to the team or they might be presented as evidence in court. Where
discrepancies were found to exist between witness statements on important
matters, such as the timing of sightings of relevant persons, he stated that it
would be appropriate to re-interview the witnesses concerned so as to clarify the

matter. He stated:

That would be appropriate and what you may well do is have a
different set of investigators conduct the second interview and get
a different perspective, or you may send the original investigator
with a colleague to conduct the second interview and get a
different perspective. One of the things you may then consider
doing is have a number of members of the investigative team sit
together and discuss the issues that arise from multiple statements
and try to come to some conclusion about the content thereof.®

Strong Feelings among Different Groups

2.52.

Chief Superintendent Garvie was asked as to whether there were any pitfalls or
dangers for the police when carrying out an investigation into a suspected crime,
where there are strong feelings among different factions within the community.
He stated that while that was a factor, it was only a pitfall for the police if the
police as individuals, or as a unit, allowed themselves to become involved in the
emotion of the circumstances. He stated that it was incumbent on the police only
to deal with the facts as presented to them. They would have to take into
account that in giving statements, certain persons may have a particular agenda.
In such circumstances, it would be prudent of the officer who took the statement
to discuss any concerns that he may have about it with other members of the
investigation team. Crucial to the entire process of a major criminal investigation
is maintaining objectivity. A professional police force searches for the truth. It

does not act to confirm prejudice.

Informers

2.583.

The issue of informers has already been dealt with in the first Tribunal report.
What was said there applies equally in this case. In addition, however, there was
a peculiar facet to this investigation: persons who were witnesses were classified

#  Transcript, Day 236, page 47.
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as informers. Their evidence was treated as in some way sacrosanct or beyond
question. This is completely wrong. To act in this way is a distortion of the

principles applicable. Chief Superintendent Garvie stated:

| think that it’s important to understand, particularly with respect
to the death of Richard Barron, that the actions of the Gardai were
implicitly impacted by information that they received from
informants or individuals perceived to be informants. For example,
William Doherty, Robert Noel McBride, Paul Gallagher, John
Patton, and to a lesser degree Roderick Donnelly. The manner in
which they presented information to the Garda had a significant
impact on the investigation and how that information was

received.

In particular, the inability of the investigation team to determine
the veracity of the information that had been provided, in
hindsight, probably caused irreparable damage. In general, an
informant has to be handled with sensitivity, discretion and receive
ethical direction. And it is imperative that relationships with the
informants stand up to public scrutiny. During the course of the
Barron investigation individuals were interviewed in members’
houses, there were what | would consider inappropriate action by
members of the Gardai in terms of dealing with individuals that

they were receiving information from.

Now, | understand that the argument may well be that they are
witnesses not informants but, regardless, it has to stand up to
public scrutiny, and where one individual is interviewing someone
in their home, it is very difficult at the end of the day to then
suggest that the manner in which the information was obtained

could be considered appropriate.

| think that if the individual is providing information, providing a
statement, a legitimate statement, the appropriate place to take
that statement is in the Garda office, unless you possibly need to
go to the individual’s home to take a statement or whatever. But |
have never, nor am | aware of a member of the Canadian police
force, taking a statement from an individual in their own home
and | think that’s totally inappropriate.

| think that overall, and we have talked about this before, the

informant has to be protected, there is a role for the handler to
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play, the handler needs to be experienced in the handling of
informants. When it’s appropriate there should be an ultimate
handler appointed, and again, all this has to stand up to public
scrutiny. There is a role to be played in interviewing of informants
to determine the appropriateness of the manner in which they
were handled, whether payments were made, those type of
things.

As | stated, in Canada there is an annual interview conducted to
determine those things, to discuss if there is any problems with the
relationship, to confirm the amount of the payments that were
made and the arrangements that exist and it is my view, for
example, that William Doherty should have been subject to such

an interview.

| think that members generally need to be aware that there are a
number of reasons for people providing information, they provide
it for self-serving reasons, they provide it to eliminate competition,
they deliberately provide misleading information so that there is a
diversion from their own criminal activity or actions, but that they
are doing it for a particular reason.

There are countless numbers of reasons why someone might
provide information. That being said, | think it’s important that
members who handle informants are trained appropriately and if
they have a minimum, or no experience, that they are provided
direction or assistance by a member who is trained and can provide
that assistance. That there should be debriefing reports submitted
and that it is in the Canadian system, any time that an informant
is met and information is received, a report is completed, it’s
disseminated appropriately, it’'s sent to Headquarters, the
information is graded and when necessary not the name of the
informant but the information is shared with relevant agencies or

individuals.

There must be safeguards in using an informant. | think it’s an
imperative that personal history be completed with respect to
them. That the member have a clear understanding and the
organisation have a clear understanding of, if possible; why they
are informing; what type of information they have provided in the
past; have they ever spoken to other members; what is their
criminal record like; do they have a criminal record; does that give
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any view on why they might be providing information? Are they
even valuable as informants, do they have the capacity or ability to
ingratiate themselves into a criminal organisation? Because the
individual that is buying joints, you can’t retrospectively send that
individual into a major crime organisation and all of a sudden

expect them to buy pounds [of new drugs]; it just doesn’t happen.

Those safeguards, you need to understand why, if possible, an
individual is giving information and to know as much about the
individual as possible, prior to either employing them, or providing
them with direction, or accepting information from them.

Most importantly there should be a stringent policy with respect to
informants. And we do have that. And that policy should be set
down in writing and every member that is dealing with informants
should be aware of the policy and the expectations of that policy.*

Identification

2.54.

The use of an identity parade should be considered in appropriate cases. Where
photographs are potentially to be used, they should be assembled in the same
way, and according to the same principles, as a formal identification line-up. If an
informal identification procedure is to be adopted, then it should be followed for
good reason, such as the non-availability of a suspect for a formal identification
procedure, and in accordance with the principles which the courts have outlined.
This includes having a sufficient number of people of similar age, type and
general appearance in the vicinity, noting or recording as far as possible the
activity in persons present and ensuring that no attempt is made to influence a
witness by stating that a suspect will definitely be present, or by in any way
identifying a person as being the suspect in question. Formal line-up
identifications are the subject of Garda circulars which should be followed. In the
course of this case, Chief Superintendent Garvie made the following comment:

My only comment with respect to that is, again, if you are looking
at best evidence, if you are seeking evidence that will stand up in
court, then you need a formal, either photo line-up or
identification parade. If you are using it simply as an investigative
aid then informal identification may well be fine. In these
particular cases, they were seeking evidence and, in seeking
evidence, you will need to present your evidence in such a way
that it will be acceptable by rule of law and to a court of law.
Therefore, | would not have done it that way and my view is that

*  Transcript, Day 236, pages 49-52.
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a formal identification parade or photo line-up should have been
utilised in order that the evidence will be admissible in court.
Again, if you are simply using it as an investigative aid, it may well

be appropriate.*®

The careful reader will note that John Patton, who saw Frank McBrearty Junior in
the car park of Frankie’s at the relevant time, said that he was accompanied by
another person or possibly two. The early use of a photographic line-up would
have eliminated Mark McConnell.

Other Aspects of Witness Statements

2.56.

2.57.

It can happen that people that will go to the Gardal to give information as to
what a particular witness said that he saw. When the Garda takes a statement
from the witness, it may transpire that what he actually saw was markedly
different to that which had earlier been represented to the Gardai. An example
of this in the Barron case occurred in relation to the statement of Roderick
Donnelly. It had been represented to Detective Garda Pat Flynn by Mr. Darcy
Connolly and Mr. Paul Roulston that Roderick Donnelly had made a significant
sighting of Frank McBrearty Junior and Mark McConnell together on the night of
the 13th/14th of October 1996 at approximately 00.30 hours. When Roderick
Donnelly made his statement to Detective Garda Flynn in Lifford Garda Station on
the 20th of January 1997, he said something totally different. This episode is

dealt with in detail later in this report.

In the course of his evidence, Chief Superintendent Garvie was asked by counsel
for the Tribunal as to whether anything should be done by a Garda when he
receives a statement from a witness, when that statement differs markedly from
information which the Garda had previously obtained from other people as to
what that witness had seen. Chief Superintendent Garvie outlined the approach
which ought to be taken by the Garda in such circumstances as follows:

Obviously, common sense dictates that the investigator, or
investigators, would have to determine the veracity of one or
other of the statements to the best of their ability and to seek
common factors or evidence which would allow them to make an
informed decision about what they perceive to be the truth ... If
the individual knows that [that there was a difference between
what was represented that the witness had seen, and what the
witness actually said he saw] yes, it should be pointed out. It may
well be that they don’t, it may have been someone else who
received, and that is the role of the individual who acts as the

% Transcript, Day 236, page 67.
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analyst or the nexus between investigators to review those
statements and to come to those conclusions and deal with them
appropriately ... [If the Garda is aware of the difference] at the
very least he should inform the file co-ordinator and the principle
investigator that the statements are significantly different and if
appropriate then that should be followed up with correspondence
that details for record purposes the fact that they’re different. It
may be appropriate at that time for him to itemise the differences
so that the investigators can then go out and rationalise the
difference between the two statements.*

Other Tasks

2.58.

2.59.

2.60.

2.61.

A family liaison person should be appointed in major investigations to keep the
family informed as to the elements of progress which they are entitled to know
of. Victim support should be offered. Proofreaders should be assigned to
checking typed statements and reports.

The purpose of these procedures is to ensure that a major investigation carries a
reasonable chance of success. The items detailed herein have been the subject of
an outline only. On the ground experience, coupled with a determination to find
the truth and a determination to apply the presumption of innocence while
investigating matters, and persons, that appear suspicious are the hallmarks of

good investigators.

The keeping of elaborate books, while apparently a paperwork burden, is no
more than the common-sense requirement that where matters go beyond the
scope of fallible human memory, they should be recorded, cross-checked and
shared in a form that will ensure their easy availability to team members.

Leadership is crucial in any investigation. If leadership shirks its responsibilities
then corruption and incompetence, natural facets of human nature, will
inevitably emerge to destroy the good work of others.

Conclusions

2.62.

2.63.

The procedures indicated, and the paperwork which they involve, allows the
audit of an investigation if that becomes necessary. As will emerge in this report,
conferences in the Barron inquiry were not properly noted, jobs books are chaotic
and several important books have pages missing. Some conferences were not

even the subject of a note as to who was present.

Chief Superintendent Garvie made the following comment on this issue:

% Transcript, Day 236, pages 68-69.
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The reason | mentioned it in my initial statement of evidence and
what brought it profoundly to my attention was my interview with
Chief Superintendent Fitzpatrick, and Chief Superintendent
Fitzpatrick informed me when | took a statement from him that he
had destroyed all of his log books. He had done so at a time when
the Carty investigation was in full swing and he could not but have
known that the investigation was occurring and that the
notebooks that he had may well have been relevant. On other
occasions, whether they had them or not, Gardai showed up at
interview without them. There are numerous recorded incidents in
statements that have been obtained, and in evidence before the
Tribunal, that notes were destroyed when Gardai retired, when
they left a particular station. And it would be my view that if there
isn’t policy, there should be with respect to retention of
notebooks, or that notebooks and investigations at the end of the
investigation become part of the investigational file and are
retained for the length of time that the file is retained and

therefore cannot or should not be destroyed.”

In his statement to the Tribunal, Chief Superintendent Garvie pointed out that the
Garda Code at Chapter 4.10 specifies that entries will be made in the official
notebook beginning at the front of the book. Entries should start with the day,
date and time and contain sufficient detail to be useful as an aid to memory.
Completed notebook refills should be preserved for five years thereafter or until
the completion of a case. Members leaving the service are advised to keep them
for a similar period before destroying them. The official notebook should be used
to accurately and clearly record notes in chronological order on all evidence
required for a prosecution while details are fresh in the memory. Reference to the
notebook is permissible when giving evidence. Supervisors are obliged to check
notebook entries periodically. The destruction of records in this case is a scandal.

Bearing these principles in mind the Tribunal will now proceed to examine the
facts of this investigation in detail. It should be noted that Garda procedures are
adequate for dealing with a major investigation. Members such as Chief
Superintendent W J Keane exemplify how talent is available in An Garda
Siochana. When it is promoted to the right level and properly guided, such talent
can make a crucial difference in giving proper policing to a community.
Unfortunately, the situation in Donegal shows the other aspect of how bad
policing can become a justifiable cause of scandal.

¥ Transcript, Day 236, pages 69-70.
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CHAPTER 3

RAPHOE — THE 13TH AND THE 14TH OF OCTOBER 1996

3.01.

This chapter is concerned with the examination of the movements of very many
persons around the town of Raphoe on the evening of the 13th and the early
morning of the 14th of October 1996. The Tribunal has endeavoured to establish,
insofar as it can, the movements of the various parties including the Late Mr.
Barron and those who subsequently became suspects in this investigation namely,
Mr. Frank McBrearty Junior, Mr. Mark McConnell and Mr. Michael Peoples. This
chapter will also focus upon the early Garda response to Mr. Barron’s death, in
particular, the immediate Garda response to it. The Tribunal is satisfied that the
investigation of Mr. Barron’s death went through a number of phases. The first
phase in time extends from the 14th of October 1996 until the 5th of February
1997 when the District Officer in charge of the investigation, Superintendent
John Fitzgerald, moved to a new post at Manorhamilton and was replaced by
Superintendent Kevin Lennon as District Officer and the officer having charge of
the investigation. The second phase of the investigation can be regarded as that
which extends from the date of Superintendent Lennon’s appointment as District
Officer in Letterkenny to his furnishing of a file to the Director of Public
Prosecutions on the 2nd of March 1998. In endeavouring to assess the progress
and management of this investigation, the Tribunal sought to isolate the state of
knowledge of members of An Garda Siochana involved in the inquiry at the time
at which various decisions were made. In this regard, it would be unfair to saddle
the investigating team with knowledge of the facts which became available after
particular decisions were taken. Therefore, the Tribunal has taken into account
the dates upon which various statements were made by the many witnesses
interviewed, and in many cases re-interviewed, in the course of the investigation
and the many instances in which witnesses have changed their accounts of what
they say they saw or heard concerning the death of Mr. Barron. In attempting to
assess their significance, the Garda Siochana, however, were the professional
investigators. It was their task to evaluate what they were told, competently, with
a view to obtaining the truth, pursuing the guilty and protecting the innocent. If
their standards of competence and excellence were not constantly observed and
applied, the guilty could sleep easier in their beds and the innocent would be put
at risk of wrongful pursuit and prosecution. That is what happened.

What Analysis Was Carried Out on Witness Statements and Where Did
it Leave the Investigators?

3.02.

The first phase of the investigation under the command of Superintendent
Fitzgerald gathered hundreds of statements, mostly of a routine but not
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ultimately decisive nature. As seen in Chapter 2, statements once gathered
should be subjected to a searching and objective cross-checking so that their
significance can be gauged in the context of established facts. Two faults
emerge in the work undertaken. The cross-checking was not as extensive
as it should have been. Where cross-checking occurred, appropriate
deductions which should or could have been made, were not objectively
drawn. The reason for this was the second fault: The team directing the
inquiry and others involved at a lower level were driven by the
unwavering view that Frank McBrearty Junior and Mark McConnell and/or
Michael Peoples were guilty of the unlawful killing of the Late Richard
Barron. This fixed view crippled the investigation. Objective analysis of
statements obtained, which would have demonstrated that there was little or no
opportunity for Frank McBrearty Junior to have absented himself from his place
of work for the purpose of committing a crime, was absent or ignored. No
account was taken of the absence of independent evidence to show that Frank
McBrearty Junior or Mark McConnell were in contact or together at Frankie’s
nightclub or communicated in any way with each before or after the supposed
killing. No cross-checking was made of the lying statements of Robert Noel
McBride with the statements of others known to be present in Raphoe or
in the vicinity of Frankie’s nightclub and car park at the time when Mr.
McBride said he was there.

Any witness who made a statement supportive of the proposition that
neither of these men committed the offence was treated as a relative or
friend of the suspects, and part of a lying conspiracy to hide the truth, or
as a person whose memory was affected adversely by the over-
consumption of alcohol on the evening. Not only were they dismissed as
witnesses, but subsequently, they became the unjustified subjects of
criminal investigation and arrest.

The case has been made that an ‘open mind’ was maintained throughout this
inquiry by investigating members and that the theory that the Late Mr. Barron
had been assaulted was also accompanied by investigations that he was involved
in a fatal ‘hit-and-run’ accident. The Tribunal rejects this submission. It
accepts that there is evidence that certain inquiries were pursued in
respect of the vehicles which attended the scene and other related
matters. However, as more fully explained in subsequent chapters, the
focus from an early stage was on the theory that death was a result of an
assault. This can be demonstrated by the treatment of Detective Sergeant Henry
when he made a significant effort to focus on the road-traffic element of the
matter. Although he was allowed to pursue any jobs he wished on that front the
evidence suggests that this was mere tokenism on the part of the senior members
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who were conducting and directing this inquiry. In particular, he focussed on Paul
‘Gazza’ Gallagher as a suspect driver who may have been involved in an accident
with Mr. Barron that evening. Detective Sergeant Henry carried out a great deal
of work on this matter. His contribution was not valued; it was openly
treated as a joke at conferences and he was disgracefully treated in a
demeaning way by his superiors while he was trying to carry out and

conclude a sensible inquiry.

If the first phase of this investigation was marked by this lack of cross-checking,
analysis, and lack of objectivity, the second phase which resulted in the
production of the Lennon report which was submitted to the Director of Public
Prosecutions in March 1998, did not achieve much more in this respect. From the
5th of February 1997, Superintendent Lennon was in charge of the district, from
the 10th of that month he was in overall charge of the investigation as the new
District Officer following his arrival. He later was given the task of finalising the
inquiry and producing his report in September 1997 to the exclusion of other
duties. Throughout that period and up to the completion of his report a number
of internal reports were produced concentrating mainly upon a murder theory
and a case against Frank McBrearty Junior and Mark McConnell. He reconstituted
the investigation team, replacing personnel in the incident room to carry out the
cross-checking and analysis required. Sergeant Moylan was replaced by Sergeant
John White. There was no different result. The Lennon report is replete with the
same failures as the initial phase of the investigation. The difference between the
Lennon report and the first phase of the inquiry is that Superintendent Lennon
raised serious questions in respect of the alleged statement of admission made
by Frank McBrearty Junior on the 4th of December 1996. It was on this basis that
he recommended that there be no prosecution against Frank McBrearty Junior.
The Lennon report continued to disregard statements made in support of
Frank McBrearty Junior and Mark McConnell and dismissed them as
statements made by relations or persons who were intoxicated or
otherwise not to be believed. It is difficult to understand how two teams
of investigators and analysts were guilty of the same inadequacies of
performance. The approach of the Lennon team was as unjustified as that
of the first team that led to the arrests of December 1996. It is inexplicable
and remains unexplained by Superintendent Lennon. Those who bore the brunt
of the criticism of the Lennon report were the Gardai from the National Bureau
of Criminal Investigation in Dublin by reason of their close involvement in the
taking of the alleged confession which led to Superintendent Lennon’s
recommendation that no prosecution be taken against Frank McBrearty Junior.

Shortly after the completion of this report, Superintendent Lennon prepared a
debriefing document which he forwarded to the Chief Superintendent at
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Letterkenny on the 6th of March 1998. The personnel involved in the first phase
of the investigation were not interviewed or invited to make any contribution to
this document. Ironically, the document is highly critical of the first phase of the
investigation, and its lack of cross-checking and analysis. The shortcomings
perceived by Superintendent Lennon were never addressed or remedied
by Chief Superintendent Fitzpatrick or anyone else within the division.
They were not brought to the attention of anyone outside the division, at
headquarters or in the Department of Justice, Equality & Law Reform who
at this stage were showing particular interest in the inquiry. It remained a

simple record of criticism.

In order to criticise the absence of cross-checking and analysis, Superintendent
Lennon and his team must have understood them to exist. If that is so, why did
his report to the Director of Public Prosecutions not contain a different view to
that of the first phase of the investigators in respect of his team’s fresh analysis?
On the contrary, the Lennon report continues to analyse the statements made by
Michael Peoples, Frank McBrearty Junior, Mark McConnell and their family and
friends in the same way as the first phase investigators. Indeed, there is at least
one occasion when the Lennon report went out of its way to ignore a
development in its own inquiry vis-a-vis the important sighting of Mark and
Réisin McConnell said to have been made by Philomena Laird and Carmel
Connolly, namely, the evidence of Mrs. Wilma Laird. The question arises
whether this was motivated by a decision to deflect criticism from the
Donegal division and, in particular, the nature of the investigation carried
out by the first phase investigators or, to deflect attention from
controversies concerning William Doherty and Garda John O’Dowd
(because of Superintendent Lennon’s association with same) or, whether
it was simply a species of continuing negligence by the personnel involved
in the second phase of the investigation. The Tribunal suspects that it was
a combination of each of these factors. This is unsatisfactory. Whatever
the reasons, the Tribunal is satisfied that the cross-checking was deficient
and when it was done much of what must have become obvious was
suppressed or rejected in favour of the presumption of guilt that
pervaded the investigation against Frank McBrearty Junior and Mark
McConnell.

The remainder of this chapter is divided into four parts. The analysis of
movements of various persons in Raphoe over the 13th/14th of October 1996
begins with a review of the death and last known movements of the Late Richard
Barron (Part I). This is followed by a review of the initial Garda response to his
death (Part Il), which the Tribunal has concluded was shockingly deficient. A
criticism that is made of this response is that it was unreasonably and
scandalously delayed. The Garda who took the initial call was lax in his approach.
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Garda Padraig Mulligan who was supposed to be on duty at Raphoe was absent
drinking in a pub in Lifford at the time of the emergency. When an attempt was
made to summons a patrol car from Lifford the call was deflected: the Gardai
were about to go on a meal-break and the Tribunal is satisfied that they chose to
ignore the call until pressurised to respond by a further call from Letterkenny
Communication Centre, prompted by a civilian at the scene. Lifford Gardai,
Gardai Birney and McDwyer, together with Garda Mulligan and Garda
John O’Dowd (who was then off duty) finally arrived to the scene but
Gardai Birney, McDwyer and Mulligan decided not to follow basic police
procedures. They decided not to preserve the scene or carry out necessary
local inquiries. Whilst at the scene they were informed that the victim had
died. They still did nothing. They left for Letterkenny Hospital to collect
the clothing of the deceased as “directed” by Letterkenny. They failed to
preserve the body and clothing of the deceased. They did nothing. The
hospital porter was left to do it. Gardai O’Dowd and Mulligan failed to
explain Garda Mulligan’s failure to respond to the initial call. They
engaged in a scandalous process of deceit about this issue until 2003.
These issues were relatively simple and straightforward, especially compared to
the labyrinthine facts of the subsequent investigation of the Late Mr. Barron’s
death. Though simple, the issues were serious. The Gardai should have
responded quickly to the call to the scene. The operational failures at the scene
and at the hospital compromised the investigation from the beginning. Given the
nature of forensic examinations and how easily minute and important trace
elements can be lost, it will never be known how seriously damaged it was.
Garda Mulligan should not have been in a pub while on duty.

It is difficult to understand how these simple issues were not examined and dealt
with by the senior officers in the Donegal division, Superintendent Fitzgerald and
Chief Superintendent Fitzpatrick, in an efficient and effective response by way of
discipline. The facts were clear. It required local action. It never happened. It
should not have required a Tribunal of Inquiry to remedy this matter. Local
management was inefficient, negligent and indecisive. The Tribunal is satisfied
that the actions of the local officers were calculated to sweep these
matters under the carpet, probably because they would reflect badly on
their management of the Donegal division. The Carty team was thwarted in
its attempts to get to the truth concerning the ‘pub’ incident, by the actions of
Gardai Mulligan and O’Dowd. This part also includes an analysis of the
movements of Garda John O’Dowd on the evening because enormous suspicion
was generated concerning his potential involvement in a fatal ‘hit-and-run’
accident with the Late Mr. Barron by reason of what could be regarded as his
attempts, at the time and later, to hide his movements that night.
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The focus of Part lll of the chapter is upon the movements of Frank McBrearty
Junior, Mark McConnell and Michael Peoples because each became the focus of
Garda suspicion of involvement as principals in the death of the Late Mr. Barron.
The statements gathered concerning Frank McBrearty Junior indicate that he was
at his place of work at the time of the Late Mr. Barron’s death and that he had
little or no opportunity to be involved in it. Many of the statements gathered in
respect of Mark McConnell supported his contention that he was in the Town &
Country pub at the time of the Late Mr. Barron’s death. Evidence tending to
suggest that Mark McConnell was innocent of any alleged assault was
discounted, on the basis that witnesses giving evidence in support of Mr.
McConnell’s contention were related to him, his friends or drunk. The
presumption seemed to develop that he was guilty of the offence for reasons
which will be explored in a later chapter of the report. The movements of Mark
and Réisin McConnell and where they spent the remaining early hours of the
morning of the 14th of October from 02.00 hours to midday approximately, were
the subject of further Garda inquiries and statements. This was a period well after
the time at which the Late Mr. Barron was thought to have met his death.
Though there were suspicions about conflicts which arose concerning this period
between the statements of the McConnells and persons who support their
version of events and others, there was no basis upon which to build a suspicion
of Mark McConnell’s involvement in the death of the Late Mr. Barron on the
grounds of those apparent conflicts. Once again, proper procedures when such
conflicts arise, such as the re-interviewing of witnesses, were not followed.
Those conflicting with the McConnells were preferred. Indeed the
Tribunal is satisfied that in some instances the manner of the taking of the
statements of some of these witnesses was improper. Some of them were
lying. Once again, the investigators acted in accordance with their
presumption of guilt.

As far as Michael Peoples is concerned, the Tribunal is puzzled and surprised that
he became such a focus of suspicion to justify his arrest as a principal for murder
on the 4th of December 1996. Extraordinarily, the Gardai who made statements
concerning the making of the decision and the carrying out of the arrest also
expressed surprise that he was arrested as a principal for murder and now
maintain that it was only intended to arrest him as an accessory after the fact.
The documents all show the arrest of Michael Peoples for murder rather than
accessory. This occurred in the course of a series of arrests where that very
distinction was discussed and understood by Gardai who attended conferences
in respect of the matter. It is yet another bizarre aspect of this sorry story. Michael
Peoples was the victim of a crime — the extortion phone calls; he was the subject
of a number of malicious allegations. Conclusions drawn against him in the
course of the investigation by members of An Garda Siochana were overblown
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reactions to statements that were inadequately cross-checked and investigated
and entirely unwarranted. The scandalous nature of his treatment is also
documented in this part.

Two other persons also became suspects in relation to the death of the Late Mr.
Barron to a much lesser extent than Frank McBrearty Junior and Mark McConnell,
namely Paul ‘Gazza’ Gallagher and Mr. John ‘Manny’ Hegarty. In addition, the
movements of another couple, William Ayton and Amanda Sloyan who were
driving in the Raphoe area on the same evening, came under suspicion during the
course of the Carty inquiry. Their movements are examined in Part IV of this
chapter. The extent of the narrow focus of this inquiry upon Frank McBrearty
Junior and Mark McConnell may be gleaned from the manner in which Detective
Sergeant Henry was treated by the investigating officers and others when he
concentrated his professional efforts in the investigation of Paul Gallagher.

PART |

The Death of the Late Richard Barron

3.13.

3.14.

On the 14th of October 1996, Garda Patrick Boyce was on duty at the
Communications Centre of Letterkenny Garda Station when he received a phone
call at 01.05 hours from a Ms. Hilary McBride.*® She stated that there had been
a traffic accident at Townparks, Raphoe and that a man had been hit by a vehicle
and was lying on the side of the road. She named this man as the Late Richard
Barron. She told him that an ambulance had been called and that the Garda
Siochana were required at the scene. Garda Boyce recorded this message in an
incident book that he kept for that purpose in the communications room. He
attempted then to call Garda Padraig Mulligan, a member who was supposed to
be on duty in Raphoe at this time, but got no response. He called Lifford Garda
Station at 01.08 hours. He stated that these matters were recorded by him in the
incident book as soon as he had passed the message to Lifford Garda Station.

The Late Mr. Barron was found lying on the road by Mr. Lee Parker, who lived
approximately one mile up the Mongorry Road leading out of Raphoe. He had
been in Raphoe between 00.15 and 00.30 hours on the morning of the 14th of
October and had seen Mr. Barron coming out of the Suile Tavern. He described
him as “drunk and pulling up his trousers”. He observed the Late Mr. Barron
moving along the street and said that he staggered over to McGranaghan’s Public
House and passed Duffy’s butchers. He was in a car with Mr. Edward Johnston
and Mr. Sidney Vance. He then drove around the town and met a number of
other people and at approximately 01.00 hours drove home. His path took him
up Irish Row and out the Mongorry Road. He was on his own at this stage. When
he went up the road he saw the Late Mr. Barron lying at the side of the road.

¥ Extract from Letterkenny Communications Room log, page 1130 and Transcript, Day 46, pages 126-

127.
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Initially, he drove around him, “because | thought he was lying drunk, like | was
going to tell his son to come get him but | went around him and | saw blood,
then | turned back into Matt McBride’s to phone for an ambulance and the
Guards.” The McBride family lived in a house adjacent to the location in which
Mr. Parker had found the Late Mr. Barron.

Mr. Parker described the Late Mr. Barron as lying on his back with his head back
towards Raphoe and his feet pointed away from Raphoe, approximately in the
centre of the left-hand carriageway of the road. His legs were crossed. He recalled
seeing a substantial flow of blood from the Late Mr. Barron’s head onto the
roadway flowing towards the hedge.*

Mr. Parker then went to the McBride house to raise the alarm and knocked on
the door. He thought that the time was approximately 00.55 hours.

The Tribunal has had the benefit of hearing a number of witnesses who were
concerned in seeking assistance from the ambulance services and the Garda
Siochéna for the Late Mr. Barron. From this evidence, the Tribunal is satisfied that
Ms. Rita McBride answered the door to Mr. Parker, who informed her that he had
found the Late Mr. Barron on the roadway and asked her to call an ambulance
and the Gardai. She informed her daughters Hilary and Alison McBride of the
situation and requested them to telephone Stephen Barron’s home (he being the
son of the Late Mr. Barron) and for an ambulance. Ms. Hilary McBride then
telephoned Ms. Hazel Barnett who was then Mr. Stephen Barron’s girlfriend. It
would appear that the ambulance service and the Garda Siochana were then
contacted.

The Tribunal is satisfied from the evidence that the Ambulance Call Centre
at Letterkenny received a call at 01.01 hours and that Mr. Kevin
Monaghan and Mr. Leonard Diver were called to the scene by the Control
Centre at approximately the same time, just after they had arrived at
Letterkenny General Hospital with another patient. They arrived to the
scene at approximately 01.20 to 01.25 hours.* They arrived at Letterkenny
Hospital at approximately 01.53 hours. Their reaction was prompt,
professional and exemplary. The Garda Siochana arrived at approximately
01.35 hours shortly after the departure of the ambulance.*

Other motorists whose evidence was received by the Tribunal also describe
coming across the scene at the early stages of its discovery at approximately
01.00 hours. These include Mr. Sean Duffy,> Mr. Edward Johnston,* Mr. Shane
Durning* and Mr. Paul Holian.*

®  Transcript, Day 48, pages 85-105 — various references.

4 Transcript, Day 47, pages 81-115. (See also Job 318, page 7637).
4 Tribunal Documents, pages 1133, 1145, 1153, 1187, 1190.

‘2 Tribunal Documents, pages 990-992.

4 Tribunal Documents, pages 993-996.

4 Tribunal Documents, pages 1347-1348.

% Transcript, Day 48, pages 122-134.
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The Last-Known Movements of the Late Mr. Barron

3.20.

3.21.

3.22.

3.23.

Evidence was also received in relation to the movements of the Late Mr. Barron
on the evening of the 13th of October 1996, prior to his being found by Mr.
Parker at 00.55 hours on the 14th of October.

The Late Mr. Barron resided with his wife at Townparks, Raphoe. She described
in evidence furnished to the Tribunal that on the morning of Sunday, the 13th of
October 1996, she got up at 08.45 hours. Leaving her husband behind in bed she
went to St. Eunan’s Terrace to visit her father. She left her father’s house at 11.00
hours to attend Mass in Raphoe. She returned home after Mass and stayed there
for approximately half an hour. At this stage, her husband was getting up and
she left home again and returned to her father’s house at 12.45 hours where she
remained until after 17.00 hours. She intended to go to Altnagalvin Hospital in
Derry to visit their daughter Geraldine who had had a baby on the previous day.
She asked her husband if he was coming with her to the hospital. He declined,
saying that he would visit their daughter on either the Monday or the Tuesday as
there would be a lot of people in the hospital on the Sunday evening. She then
went to hospital with her grandson Daniel and intended to stay overnight at
Geraldine’s house in Strabane. She last saw her husband at 17.00 hours on the
afternoon of the 13th of October in the bathroom of their home.* Mr. Stephen
Barron’s girlfriend furnished evidence to the Tribunal that she and Stephen Barron
visited his sister Geraldine at Altnagalvin Hospital. Before going, Stephen Barron
went next door to talk to his father at approximately 18.00 hours. They returned
home at approximately 22.00 hours.*

The Late Mr. Barron was seen later that evening by Ms. Siobhan Kelly and Ms.
Brigid Kelly in McCarron's bar between 22.00 and 22.45 hours, in the course of
which he appears to have consumed two glasses of whiskey.” He then went to
the Town & Country bar.

He entered the Town & Country bar that night shortly before 23.00 hours and
remained there until approximately 23.30 hours. During this time an incident
occurred involving him and Mr. Mark McConnell. Various accounts have been
given by those present during the course of this incident to the Tribunal and the
Tribunal is satisfied that the incident was of a very minor nature and was not as
serious as that described in respect of another incident that night between Mr.
Manny Hegarty and the Late Mr. Barron. There was a large number of people in
the Town & Country pub at the time of the incident and the Tribunal is also
satisfied that Mr. Barron was restrained by one or more persons during the course
of the incident and was noted as the instigator of the minor exchange.

% Transcript, Day 49, pages 162-164.

4 Transcript, Day 49, page 65 and Day 214, Q.77-79.

4 Tribunal Documents, pages 1430-1437, Statement of Brigid Kelly, the 18th of October 1996 to
Detective Garda McGowan and Statement of Siobhan Kelly to Detective John Harkin, the 17th of
October 1996.
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Mr. Mark Bogle also attended the Town & Country pub that evening. He
restrained the Late Mr. Barron in the course of this incident, following which Mr.
Mark McConnell went to or was directed to a nearby pool-room where he had
already been engaged in playing games of pool with other men present. Some
short time after this incident the Late Mr. Barron left the Town & Country and

went to the Suile Tavern.

Mr. Sydney Vance described how he had gone out on the evening of Sunday, the
13th of October 1996. He first went to the Suile Tavern Public House and then
went to the Town & Country Public House. He returned to the Suile Tavern at
approximately 22.45 hours and later, while there, he recalled, “a wee fallout”
between a Mr. Manny Hegarty and the deceased. He described it this way:
“There was a few slaps just went on, nothing major like, a wee scuffle [which
lasted] a couple of seconds.” The scuffle was broken up by the barman and the
protagonists were separated and went to opposite corners of the bar. This
incident appears to have occurred between 23.45 hours and shortly after
midnight. At approximately midnight, Mr. Vance left the Suile Tavern in order to
go to Frankie’s nightclub. He remained there for a short time until approximately
00.20 to 00.30 hours when, for some reason, he left to go to the toilet. In order
to do this, he turned up Irish Row which brought him in the direction of the
Mongorry Road and stopped to relieve himself on a bend some distance up Irish
Row. At this point, he saw the Late Mr. Barron making his way home: “He was
staggering a wee bit, but still travelling along like, still going on ahead” with his
back to Mr. Vance. He then returned to the nightclub. He thought it was
approximately 01.00 hours when he saw the Late Mr. Barron.* It would appear
that he was the last identified person to see the Late Mr. Barron alive before he
met his death on the Mongorry Road.

When Mr. Mark Bogle subsequently left the Town & Country, at about 00.00,
hours he drove with his wife over to Reynolds shop where he parked the car with
the intention of going into Frankie’s nightclub. On the journey over they saw the
Late Mr. Barron standing with his back against McGranaghan’s shop on the
corner of Irish Row lighting a cigarette and facing towards the Diamond.*® At or
about the same time between midnight and 00.15 hours Mr. Frank McBrearty
Senior saw the Late Mr. Barron standing at the window of the Suile Tavern and
they spoke briefly to one another.*

Some time between midnight and 00.10 hours Mr. Frank McBrearty Senior was
walking with his son, Mr. Andy McBrearty and his girlfriend Ms. Patricia McGrath

in the Diamond, where they had parked their car, when he saw the Late Mr.

“  Transcript, Day 49, pages 92-109.

% Transcript, Day 49, pages 110-123.

st Tribunal Documents, pages 3258-3260 — statements made to Sergeant Joseph Hannigan on the 14th
of October 1996 and to Detective Garda Michael Carroll on the 18th of October 1996.
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Barron at the window of the Suile Tavern and described him as standing up
straight and not drunk. He asked him, “How’s it going Richie?”” to which he
replied “I'm just middling”. He did not see any marks on him.** Mr. Andy
McBrearty and Ms. Patricia McGrath both made statements stating that they had
arrived in Raphoe at approximately 22.30 hours, parked the car and gone to
Friel’s Hotel. They then went to Frankie’s nightclub between 23.15 and 23.30
hours. Andy McBrearty acknowledged that he had a lot of drink taken and was
walked down to the car by his father. Ms. McGrath confirmed that Mr. McBrearty
Senior left with them at approximately midnight and that they arrived at their car
at 00.05 hours approximately. She recalled that on the way Mr. McBrearty Senior

had spoken a few words to some man whom she did not recognise.*

That evening Eugene Gamble and Declan McCullough were working in the Suile
Tavern. At midnight, or shortly thereafter, both recall the Late Mr. Barron came
into the premises. He was drunk. He had an argument with Mr. Manny Hegarty
concerning some issue related to horses. A row developed between them. It was
described by Mr. Gamble as follows: “It was just a slap or a kind of shove or
whatever, it was all over then. Richie got a blow to the chin or just a slap on the
face or something, it didn’t cut him or mark him or nothing like.” Mr. Gamble
says he was able to separate them and they both went back to their drinking. At
approximately 00.20 to 00.25 hours, Mr. Barron made to leave the public house
and Mr. Gamble offered to give him a lift and/or Mr. McCullough offered to get
him a taxi but this did not happen. Mr. Barron left the public house at 00.30

hours approximately.*

A Mr. Derek Ayton, who had been drinking since about midday on the 13th and
had also seen the Late Mr. Barron at the Town & Country bar earlier in the
evening some time after 23.00 hours, left the Town & Country some time after
midnight. According to his girlfriend, Ms. Brigid Kelly, she and her sister Siobhan
met Mr. Ayton at 00.15 hours and they all headed back towards D.J.’s café
opposite Frankie’s nightclub. On the way they met the Late Mr. Barron standing
in the doorway of the Suile Tavern. Ms. Brigid Kelly described the encounter as
follows:

%2 Statements of Frank McBrearty Senior made on the 14th of October 1996 and the 18th of October
1996 to Sergeant J. Hannigan and Detective Garda Michael Carroll respectively, Tribunal
Documents, pages 3258-3260.

% Statement of Patricia McGrath made on the 21st of October 1996 to Detective Sergeant Henry,
Tribunal Documents, pages 1727-8 and Statement of Andy McBrearty to Detective Garda Michael
Carroll on the 21st of October 1996, Tribunal Documents, pages 1756-7 — these statements are also
important in that they should have been analysed when the Gardai received the statement of
Robert Noel McBride on the 29th of November 1996.

*  Transcript, Day 58, pages 157-169, Transcript, Day 203, pages 108-142. Tribunal Documents, page
1608 — Further statements in relation to the movement of Mark McConnell and Michael Peoples
were made by Eugene Gamble which are dealt with later in the report.
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One of the doors was closed and the other door was open and Richie was
leaning against the closed door. At this stage Richie’s clothes were in
disarray. His shirt was open and his trousers were hanging down, the
waistband of his trousers was turned inside out. Declan McCullough from
Ballindrait was standing beside him ... | spoke to Declan but Richie did not

recognise me.

She then went on to D.J.s café to place an order for a take-away.*

Derek Ayton informed the Tribunal then when they encountered Mr. Barron he
had a short conversation with him as follows:

| said, “How is she going Richie?” He just said, “I'm beat I'm
heading home™, and that was it. | went to the chip shop and |

never seen him after.*®

Ms. Roberta Browne was also socialising in Raphoe on the Sunday evening and at
00.28 hours she left McCarron’s bar where she had been talking to a Mrs.
Crawford. She left in order to meet her father who had gone on ahead of her to
Frankie’s nightclub. She was precise about the time because she was keeping a
close eye on the clock, which was positioned just above the bar, because she did
not wish to be unduly delayed in meeting her father. She said it was “two minutes
to the half” when she left. She met the Late Mr. Barron just past McGranaghan’s
foodstore as he approached her, coming from the direction of the Suile Tavern in
the vicinity of Duffy’s butcher shop. She noted that, “[Mr. Barron] was pretty drunk
... he was staggering ... no worse than he was any other night”. They shared a
small joke about whether she would go dancing with him and she walked on. She
turned around moments after and he had gone up Irish Row. They had been
chatting for a few seconds. She also noted two other men coming behind her; she
presumed that they went into the Diamond bar or went up Irish Row. They were
young men approximately 20 to 25 years.*” She thought the two men she had
seen were strangers in the town. She went on to Frankie's nightclub. In a further
note of interview with Roberta Browne, made on the 17th of October 1996 at
12.40 hours, Ms. Browne saw nobody else on the street or at the door apart from
Frank McBrearty Senior, Sean Crossan and Willie Logan.®®

Mr. David Parke was a young man who was driving around the Diamond in
Raphoe from about midnight on the 13th until approximately 01.00 hours on the
14th. Initially, he toured around the Diamond for a while and then parked at the
petrol pumps. He saw the Late Mr. Barron walking from McGranaghan’s shop

5 Statement made by Brigid Kelly on the 18th October 1996 to Garda Denis McGowan.

% Transcript, Day 57, Q.1025-1028.

5 Transcript, Day 49, pages 144-161.

% Tribunal Documents, page 1680 (Subsequently on the 9th of June 1997 she was interviewed by a
private investigator and told him specifically that she did not see Mark McConnell or Frank
McBrearty Junior that night — Tribunal Documents, pages 1681-1682).
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around the corner up Irish Row. He described him as: “right drunk ... he was
walking kind of holding onto the wall around the corner ... coming from the
direction of McBrearty’s on the same side as the Diamond as The Suile Tavern.”
He described him as staggering, holding onto or walking close against the wall
as he went round the corner up Irish Row. He timed his sighting at between
00.45 and 01.00 hours on 14th of October. Mr. Parke’s car was parked with two
other cars and he was in the company of their occupants. He separated from this
group at 01.00 hours, and about fifteen to twenty minutes later he recalled the
ambulance arriving in Raphoe. This coincides with the testimony of the
ambulance crew as to the time of their arrival in the town and renders it likely
that Mr. Parke’s estimates of time are approximately correct. The Tribunal notes
that Mr. Parke had not been drinking.*

Mary Jo McGranaghan was in a car with her then boyfriend, Mr. Shane Scanlon,
parked in tight at the right-hand side of Irish Row looking down towards Raphoe.
She arrived at approximately 00.30 hours and remained in the car until 01.03
hours. The time, she noted, was displayed on the clock in the car. She was
conscious of the time because she was aware that she had to get up early the
next morning for work. She saw the Late Mr. Barron turn up Irish Row. He passed
the car on the right-hand side of the road as she looked down towards the
Diamond. She also stated that he was staggering and using the wall to help him
on his way up the Row. She thought he was going to bang into the car because
he was swaying. The time was between 00.30 and 00.40 hours. She also
described a number of cars that passed up Irish Row after the Late Mr. Barron had
passed their car. She thought three cars drove up, including one driven by Mr. Lee
Parker. She could not recall whether his was the first or second car to pass up.
The cars passed up some ten minutes after Mr. Barron had passed their car. She
thought it strange that he had been able to make his way so far up the road
before he was killed, because she thought that these cars would have overtaken
him on the way. She did not recall any car coming down the roadway from the
direction of the Mongorry Road into the Diamond. Two men came out of the
Diamond bar and got into the car which was parked behind the car in which she
was seated and travelled off in the direction of the Mongorry Road after the other
cars had passed by.*®

Lee Gillen and his cousin Gavin Gillen were together that evening in Raphoe. At
some time between 00.40 and 01.00 hours they walked up Irish Row because
Lee Gillen wished to relieve himself and wished to see if a particular car was
parked in the vicinity of the Close. However, neither of them reported to the
Gardai that they had seen the Late Mr. Barron or Mr. Vance. Lee Gillen stated that

% Transcript, Day 49, pages 133-143 (see also statement of Shane Scanlon on the 18th of October
1996 Tribunal Documents, page 1683 and Memo of Interview with Mary Jo McGranaghan and
Shane Scanlon on the 21st of October 1996, Tribunal Documents, page 2445).

%  Transcript, Day 48, pages 135- 149.
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he saw a courting couple standing on the right-hand side of the street on the way
up, just before the cinema, and also recalled seeing the lights of a car coming
down the road from the Mongorry direction. However, he could not say if this car
pulled up and parked, or whether it came on down the street into Raphoe. It did
not turn up the road towards the Close. He did, however, recall the lights of the
car shining on the couple. Gavin Gillen, who was then fifteen to sixteen years of
age, did not admit that he had been out of his house or up Irish Row at that time,
initially, but when he was re-interviewed on a number of occasions he gave an
account which broadly coincided with that of Lee Gillen. His initial failure to tell
the full truth in respect of this matter was the subject of considerable work by
the investigative team, in order to obtain the full story from him.®

From all the above evidence, the Tribunal is satisfied that the Late Mr.
Barron was last seen alive as he made his way, in an inebriated state, from
the Diamond area of Raphoe to the spot outside the McBride home where
he was killed. He left the Suile Tavern and walked along the footpath
towards the junction of Irish Row and the Diamond. On his way he
encountered Ms. Roberta Browne and exchanged some words with her.
He was also seen by David Parke sitting with his friends at the junction of
Irish Row and the Diamond. He may have stopped to lean against
McGranaghan'’s shopfront, at the corner facing into the Diamond, to light
a cigarette before turning up Irish Row. He was then seen by Ms. Mary Jo
McGranaghan who was in a car with her boyfriend, Mr. Shane Scanlon,
some way up Irish Row. He was last seen by Mr. Sidney Vance further up
Irish Row at a point where the street bends towards the Mongorry Road.
He was walking on the McBride side of the roadway approximately 100
yards beyond Mr. Vance. He was walking in the direction of the McBride
house with his back to Mr. Vance, who having seen Mr. Barron then turned
and came down to the Diamond and went to Frankie’s nightclub. It would
have taken about five minutes for a person in full control of their faculties
to cover the distance travelled by Mr. Barron from the junction of Irish
Row to the location in which he was found. It is more likely, given his
inebriated condition, that he took ten or more minutes to travel that
distance on that night. The times given by the witnesses to the Garda
Siochana, at the time of the initial investigation, and in evidence to the
Tribunal are accepted by the Tribunal. The Tribunal is satisfied that Mr.
Barron turned up Irish Row at some time between 00.30 and 00.40 hours
and had completed his journey, with fatal consequences, at some time
between 00.40 and 00.55 hours. In considering this matter, the Tribunal
has made all due allowance for the disparity in times furnished by various
witnesses. However, certain times are fixed. The call to the Ambulance

¢ Tribunal Documents, pages 1805, 2404-2427 (Statements of Lee Gillen to Garda Denis McGowan
and Garda John Harkin on the 21st and 23rd of October 1996 respectively). Tribunal Documents,
pages 1808-1816 and 2419-2423 (Statements of Gavin Gillen made to Garda John Harkin and/or
Garda McGowan on the 17th and 20th of October 1996 and 19th of November 1996).
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Centre is fixed at 01.01 hours. The call to Letterkenny Garda Station is
fixed at 01.05 hours. Ms. Barnett and the ambulance service received calls
before the call to the Garda Siochana. It is likely, therefore, that Mr. Parker
came across the body of the Late Mr. Barron shortly before this, at
approximately 00.55 hours. There was a very short interval between the
last sighting of the Late Mr. Barron and his death. From the times given in
evidence, the incident which gave rise to his death (whatever it was) had
to have occurred between 00.40 and 00.55 hours approximately.

It is noteworthy that none of the persons, referred to above, who were
interviewed by the Garda Siochana in relation to the last movements of
the Late Mr. Barron, saw either Mr. Mark McConnell or Mrs. Réisin
McConnell at or about 00.30 hours in or around the Diamond area. If they
had made their way from the Town & Country bar to D.J.’s Café (the chip
shop) across from Frankie’s nightclub arriving there at 00.30 hours, it is
likely they would have been seen by and/or encountered the same persons
who saw Mr. Barron. This did not happen. The two exceptions were Mr.
Martin Quinn and Mr Paul Barron, to whom reference will be made later
in this Chapter.

PART II

The Initial Garda Response

3.37.

The initial Garda response to the death of the Late Mr. Barron was crucial to the
proper investigation of his death. Simple, straightforward and basic police
procedures require that a call from a member of the public be properly and
efficiently answered. Matters of life and death may be involved. The initial
response of the Garda Siochana in this case was undermined by inefficient
communications between Letterkenny Communications Centre and
Raphoe and Lifford Garda Stations; an unwillingness on the part of the
Lifford Garda personnel to respond to the call received due to indolence;
a hopelessly negligent treatment of the crime scene by the Gardai who
attended and the absence from Raphoe of Garda Padraig Mulligan, who
was drinking in a pub in Lifford with his off-duty colleague Garda John
O’Dowd, when he should have been available at his work in Raphoe. The
following is a chronicle of these events which are then contrasted with the
procedures and standards expected of members of An Garda Siochana who
attend the scene of fatal road accidents followed by the Tribunal’s conclusions
regarding Garda behaviour that night.

Communications

3.38.

As already noted, Garda Patrick Boyce received a telephone call at 01.05 hours at
Letterkenny Garda Station from Ms. Hilary McBride on the 14th of October 1996
reporting the death of the Late Richard Barron.
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As Garda Boyce told the Tribunal, Ms. Hilary McBride informed him that there had
been a traffic accident and that a man had been hit by a vehicle and was lying
on the side of the road at Townparks, Raphoe. She told him that an ambulance
had been called and the Gardai were required at the scene. The message was

clear and was recorded by him in the incident book retained for that purpose.®

Garda Boyce then attempted to contact Garda Padraig Mulligan, whom he
believed to be the member on duty at Raphoe Garda Station at that time. He had
made contact earlier on the evening of the 13th of October 1996 with Garda
Mulligan. He was aware that Garda Mulligan did not have a patrol car, as the
Gardai at Lifford Station were using the Raphoe patrol car that evening. Garda
Mulligan was on duty on his own in Raphoe.®

Having failed to contact Garda Mulligan, Garda Boyce then telephoned Lifford
Garda Station at approximately 01.08 hours and spoke to Garda P.J. McDermott.
He informed Garda McDermott that he had received a phone call from Ms. Hilary
McBride, Townparks, Raphoe to the effect that a man had been knocked down
and was lying on the side of the road and that the Gardai were required there
immediately and that an ambulance had been called. Garda McDermott
responded that he was not aware of any Townparks in Raphoe and told Garda
Boyce that:

It must be Townparks, Convoy. | said the message | got was from a
Ms. Hilary McBride in Townparks, Raphoe, that the accident was in
Townparks, Raphoe. He again said that as far as he was concerned
there was no Townparks, Raphoe, that it must be Townparks,
Convoy and to pass it on to the Guards in Ballybofey.®

Following a reprise of this conversation with Garda P.J. McDermott, Garda Boyce
then decided to contact Ballybofey Garda Station and request that they check out
Townparks, Convoy. Garda McDermott declined to ask the two Gardai who were
on duty in the patrol car at Lifford to go over to Raphoe to check out whether
there had been an accident at Raphoe.®* Garda Boyce had not taken a telephone
number from Ms. McBride when she phoned and he could not contact her to
confirm the location of the accident (if there were indeed any doubt about it). It
would have taken less than ten minutes for the Lifford car to come over
to Raphoe from Lifford, to check out any confusion which may have arisen
but Lifford declined to come and Garda Boyce felt that he had been
dismissed by his colleague in Lifford, Garda McDermott.®® The Tribunal was
totally dismayed by this evidence.

% Transcript, Day 46, Q.337-344 — The extract from the incident book contained at Tribunal
Documents, page 1129.

& Transcript, Day 46, Q.349-351.

% Transcript, Day 46, Q.412-423.

% Transcript, Day 46, Q.426-427.

% Transcript, Day 46, Q.438-450.
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Garda Boyce stated that he contacted colleagues in Ballybofey and requested
that they call out to Townparks, Convoy to check if there had been an accident
there. He told the Tribunal that the Ballybofey Gardai sent a patrol car out to
check the possible location of an accident at Townparks, Convoy. He told the
Tribunal that this car was recalled when the location of the accident was clarified
by Mrs. McBride. The Tribunal has investigated events at Ballybofey Station
on that evening. There is no record in the Occurrence Book of any call
from the Communications Centre at Letterkenny in respect of any
suspected accident at Townparks, Convoy. None of the Gardai on duty in
Ballbofey that evening (including the crew of the patrol car) have any

recollection of receiving any such call.”

Ms. Hilary McBride phoned Letterkenny Station again, approximately ten minutes
after the first call. At this stage, Garda Boyce asked her to confirm that the
accident was at Townparks, Raphoe which she did. She reported that the
ambulance was at the scene and that there was no sign of the Garda Siochana.
Garda Boyce then immediately telephoned Lifford Garda Station and spoke to
Garda James Birney. He told him that there was a serious traffic accident at
Townparks, Raphoe and that a man was badly injured on the side of the road and
that the Gardai were to attend immediately. This call was not logged in the
incident book. Garda Boyce confirmed that at all times the message from Ms.
Hilary McBride was clear; the accident was in Townparks, Raphoe. He was clear
in his mind that it was at Townparks, Raphoe also. He was not confused about
this.®

Initially, Garda Boyce said that he had not asked Ms. McBride for a precise
location of the accident at Townparks, Raphoe but when pressed on this matter
he said that he may have asked but he did not remember. Certainly, he did not
log the second call or quote any more precise details of the location of the
accident. He felt it was sufficient to log the first call. He also stated that his
priority was to get back onto Lifford straight away and get them out there
immediately. The Tribunal considers that some effort should have been
made to obtain precise details of the location of the accident, given the
difficulties which Garda Boyce says he was experiencing with his
colleagues at Lifford in going to the scene and in order to enable him to
direct them to the scene. In addition, the second phone call should have
been logged with all the relevant details. There was ample time to do this
after Garda Boyce had re-contacted Lifford and directed them to attend

at the accident at Townparks, Raphoe.

Garda P.J. McDermott, in evidence to the Tribunal, stated that the normal period
for a meal-break at Lifford Station was between 01.00 and 01.45 hours. He was
acting as the station orderly, shortly after 01.00 hours, when he received a call

&  Tribunal Documents Vol. 29 pages 9929-9933
® Transcript, Day 46, Q.465-472.
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from the Communications Centre at Letterkenny Garda Station requesting that
Lifford Station send their car to the scene of a traffic accident:

The exact location of this accident was unc