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1. Options and analysis

Information requirement

Respondents Response

Do you agree that each of the options
considered are not suitable for reasons
outlined in the Analysys Mason Report?

eir welcomes the opportunity to respond to DECC's consultation on potential public policy tools that could be used to provide voice
communications services at a fixed location, where this cannot be provided under normal commercial circumstances. eir considers the
level of analysis the Department has given to this issue is positive and encourages a holistic policy response to any potential universal
service requirement to provide fixed voice only services.

However, eir cannot assess the suitability of the public policy tool (PPT) options that Analysys Mason has analysed, and considers the
analysis of such options is premature as:

« the problem that DECC is trying to solve with the suggested PPTs has not been correctly identified by ComReg, as it has not provided
cogent evidence or support of a requirement for universal service obligations (USO);

«the scope and of ubiquitous PPTs is not evidenced; ar

« the analysis is based on ComReg’s incorrect interpretation of regulatory principles rsgavmng designation of USO.

Consequently, eir submits that the process is flawed. This flaw stems from the material error of ComReg’s analysis. As such, any potential
policy tools identified by the DECC are incomplete and inaccurate. The lack of time and perceived complexity to implement identified public
policy tools is particularly misplaced against the backdrop where there has been no USP designation for fixed voice for over a year.

1. ComReg has not identified a requirement for designation of USO

eir highlights Recital 210 of the European Electronic Communications Code (EECC), which states that, “The concept of universal service
should evolve to reflect advances in technology, market developments and changes in user demand.” However, ComReg has not applied
this to its review of the requirements for voice services at a fixed location (VFL) under USO. ComReg has overlooked changes in market
developments such as the increase in uptake of bundles, and customer behaviour and demand, which reflects a decline in use of fixed
voice-only services (which ComReg acknowledges in consultation 23/55).

In any event, any concern in respect of existing voice only is as ComReg in many places in
consultation 23/55 that, "eir states that it will continue to serve its existing voice communications services end-users (absent any

" until it completes copper switch-over. eir has continued to pmvlde service to its voice only customers without a USO
designation in place. Under S.I. No. 444/2022 - European Union Code) i 2022 “the ECC

, ComReg must that the USO regulatory |ntervent|on is necessary and a new designation is required. Rather,
what ComReg has done is to consider whether it could withdraw the USO — despite the fact that there has been no operator designated as
a universal service provider (USP) since 1 July 2023 (i.e., over 12 months) without consequence or public outcry. In addition, eir has not
yet issued any plan to switch-over its copper network to modern infrastructure, meaning it will continue to provide fixed voice-only services
for the foreseeable future. It is therefore unclear how ComReg has reached the conclusion that fixed voice-only services are not available
under normal circumstances. As a result, eir considers there is no evidence of a requirement for a VFL USO; (rather the available evidence
of the ongoing provision of services without any USO suggest that one is not needed) and consequently, no requirement, at present, for
this review of potential PPTs to provide fixed voice services.

Are there any other PPT options that
could have been considered?

eir cannot assess the PPT options that could have been considered as ComReg has not identified the policy problem the PPT
options are designed to alleviate, as set out in response to question 1. However, eir has provided some initial observations of the
PPT options proposed.

eir considers that Analysys Mason has not fully explored all technology based PPT options. The review of PPT options does not
consider the required technological neutrality as set out in Recital 214 of the EECC. The analysis does not consider mobile
telephony (separa(e to FCS) as a posslble al(ematlve to narrowband access networks in section 3.1.4. The mobile network

only in with, hardware and software to provide a VFL service.” eir considers
this is due to ComReg's continued unexplained dlsmlssal of mobile telephony as a voice communications service that can be used
to make calls at a fixed location.

The principle of technological neutrality allows USPs to choose the optimum method of meeting access requests, satisfied through
the lowest cost technology. Mobile phone services are already preventing the risk of social exclusion as they are the most
affordable voice service, and in Ireland there is near universal mobile phone ownership (see ComReg's Mobile Consumer
Experience Survey 2022). ComReg has not provided evidence for how one wireless technology such as mobile telephony cannot
replace another wireless technology such as FCS in instances where VFL USO is required. The legislation is technology neutral
and ComReg should focus on the functionality of the communication networks in delivering electronic communication services to
end-users i.e. the capability for end-users to make and receive calls at a fixed location.

This principle was hi in the P Ci i on ComReg's FACO market review. ComReg continues
to overlook the rel of the Commissi to uso Itis clear from the comments and ComReg’s subsequent FACO
market review decision (ComReg 21/76) that mobile pl ive to PSTN (legacy

infrastructure used to provide voice-only services).

eir disagrees with the point in section 4.6.3 that “in the long run a narrowband access network would be a similar cost to build and
operate as a broadband network using a similar technology”. This legacy network is expensive to maintain, and there are fewer
technicians available that can operate this legacy infrastructure. In the context of Government gigabit roll-out targets and EU
copper switch-off targets for 2030, this PPT option is irrelevant.

eir considers that the analysis of using contracts or tenders rather than a USO should include analysis of relevant current
processes. eir considers that ComReg's tender processes do not function correctly and always resort to eir being designated as a
USP. This is not in line with the ECC Regulations as the designation mechanism should ensure that no undertaking is excluded
from being designated (see Regulation 72(4) of the ECC Regulations). ComReg's recent attempt to designate Pure Telecom as a
USP resulted in Pure withdrawing new voice-only retail services. It appears odd that in designating a provider of last resort as the
USP that ComReg would allow such designation to be optional on the part of the operator. Any assessment of contract or tender
options should consider who is best placed to issue such contracts, and how to make the contracts appealing to providers.
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Are there any other headings that should | eir considers the heading ‘Geographic Availability’ should
have been used in the assessment of the be removed and Changed to ‘meet requirement for VFL
Options? USQ'. As eir has outlined in response to question 1, the

assertion that the scope of any USO or potential PPT is
state-wide, without evidence of the need for this, is
incorrect. If a PPT is required, this must be based on the
need for VFL USO which is clearly evidenced, where
there is no commercial option available.

eir also considers that the assessment of options should
include an analysis of whether the potential PPTs would
meet the requirement for new VFL USO connections
(though unlikely) or existing VFL connections.

2. Provisional conclusion

Information requirement Respondents Response
Do you have any views (positive or As set out in response to question 1, eir
negative) on the Analysys Mason Report | cannot assess the analysis and conclusion of

“other PPT” that can meet the

requirements? ComReg’s flawed assessment and conclusion

of a requirement for a state-wide VFL USO,
which ComReg has not evidenced.
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	Are there any other headings that should have been used in the assessment of the Options: eir considers the heading ‘Geographic Availability’ should be removed and changed to ‘meet requirement for VFL USO’. As eir has outlined in response to question 1, the assertion that the scope of any USO or potential PPT is state-wide, without evidence of the need for this, is incorrect. If a PPT is required, this must be based on the need for VFL USO which is clearly evidenced, where there is no commercial option available. 

eir also considers that the assessment of options should include an analysis of whether the potential PPTs would meet the requirement for new VFL USO connections (though unlikely) or existing VFL connections. 

	Do you agree that each of the options considered are not suitable for reasons outlined in the Analysys Mason Report: eir welcomes the opportunity to respond to DECC’s consultation on potential public policy tools that could be used to provide voice communications services at a fixed location, where this cannot be provided under normal commercial circumstances. eir considers the level of analysis the Department has given to this issue is positive and encourages a holistic policy response to any potential universal service requirement to provide fixed voice only services.
 
However, eir cannot assess the suitability of the public policy tool (PPT) options that Analysys Mason has analysed, and considers the analysis of such options is premature as: 
• the problem that DECC is trying to solve with the suggested PPTs has not been correctly identified by ComReg, as it has not provided cogent evidence or support of a requirement for universal service obligations (USO); 
• the state-wide geographic scope and requirement of ubiquitous PPTs is not evidenced; and 
• the analysis is based on ComReg’s incorrect interpretation of regulatory principles regarding designation of USO. 

Consequently, eir submits that the process is flawed. This flaw stems from the material error of ComReg’s analysis. As such, any potential policy tools identified by the DECC are incomplete and inaccurate. The lack of time and perceived complexity to implement identified public policy tools is particularly misplaced against the backdrop where there has been no USP designation for fixed voice for over a year. 

1. ComReg has not identified a requirement for designation of USO

eir highlights Recital 210 of the European Electronic Communications Code (EECC), which states that, “The concept of universal service should evolve to reflect advances in technology, market developments and changes in user demand.” However, ComReg has not applied this to its review of the requirements for voice services at a fixed location (VFL) under USO. ComReg has overlooked changes in market developments such as the increase in uptake of bundles, and customer behaviour and demand, which reflects a decline in use of fixed voice-only services (which ComReg acknowledges in consultation 23/55). 

In any event, any concern in respect of existing voice only customers is unfounded as ComReg acknowledges in many places in consultation 23/55 that,  "eir states that it will continue to serve its existing voice communications services end-users (absent any designation)" until it completes copper switch-over. eir has continued to provide service to its voice only customers without a USO designation in place. Under S.I. No. 444/2022 - European Union (Electronic Communications Code) Regulations 2022 “the ECC Regulations”, ComReg must demonstrate that the USO regulatory intervention is necessary and a new designation is required. Rather, what ComReg has done is to consider whether it could withdraw the USO – despite the fact that there has been no operator designated as a universal service provider (USP) since 1 July 2023 (i.e., over 12 months) without consequence or public outcry.  In addition, eir has not yet issued any plan to switch-over its copper network to modern infrastructure, meaning it will continue to provide fixed voice-only services for the foreseeable future. It is therefore unclear how ComReg has reached the conclusion that fixed voice-only services are not available under normal circumstances. As a result, eir considers there is no evidence of a requirement for a VFL USO; (rather the available evidence of the ongoing provision of services without any USO suggest that one is not needed) and consequently, no requirement, at present, for this review of potential PPTs to provide fixed voice services. 

Instead, eir considers that ComReg needs to undertake a full assessment of the evidence that may be used to justify a USO designation, and narrow the policy problem to a distinct cohort that will be impacted if the status quo is maintained and USO are not mandated.  For instance, isolating any solution to any area where both mobile telephony and FCS coverage is absent, and in the same place no fibre broadband is available, or will not be available in the near future – and there is likelihood an end-user will request a voice only service. eir considers the focus should be on forward- looking evidence of the need to designate USO after eir completes its copper switch-over. 

2. Geographic scope and requirement of ubiquitous services is not evidenced

eir considers that Analysys Mason has made an incorrect assertion that, “[t]he geographic scope of the analysis supporting step 2 is therefore the entire State”. This is based on ComReg’s flawed analysis and conclusion that it is “unable to identify parts of the State where the availability at a fixed location of voice communications services could be ensured under normal commercial circumstances” (ComReg 23/115, paragraph 72). ComReg has not provided evidence of the requirement for state-wide VFL USO requirement, overlooking eir’s continued provision of  fixed voice-only services (where required) since July 2023, without USO designation in place. 

eir notes there is no legal requirement to impose a USO or PPT if not evidenced, and there is no requirement under the ECC Regulations for a USO designation to be state-wide. 

As set out in Article 22 (5) of the EECC, regulators must take into account the results of the geographic survey required under Article 22 when “verifying the availability of services falling within the universal service obligations in their territory.” It is not clear ComReg has provided evidence to the DECC that it has completed this survey or taken it into consideration when proposing the approach for a state-wide USO designation. Recital 230 of the EECC also highlights that the results of such a geographical survey should be considered in review of possible PPT options, i.e. “public intervention mechanisms”. Regulators are required to complete this survey by 21 December 2023 as set out under Article 22 of the EECC. Therefore, ComReg’s determination of a state-wide USP designation and the analysis of PPT options appear to be based on incomplete geographic evidence. 

ComReg has also confused the USO requirements regarding fixed voice communication services in consultation 23/55, which has incorrectly influenced Analysys Mason’s assessment approach. ComReg outlines that “while any designations may be for the whole of the State, obligations will only crystalise at identified discrete end-user locations, that are not served commercially, or where the end-users have exercised their right to a connection limited to support fixed voice communications services” (paragraph 191). ComReg’s position is incorrect. The right to limit a connection to support fixed voice-only communications service is not separate to the requirement to impose USO, it is an option for an end-user to request where USO exist, as specified under Regulation 70 (4) ECC Regulations. 

ComReg has also overlooked the focus under the EECC on access to adequate broadband, combined with voice services where required. Voice-only communication is a secondary consideration demonstrated by the fact that Regulation 70 (4) of the ECC Regulations allows a consumer, enterprise or organisation to request to limit a connection to support voice-only communication.  This regulation clearly envisages the right to limit a broadband connection to carrying solely voice. This would also logically allow for the provision of broadband over this connection if subsequently requested by the end-user, as would be their right.  To impose a USO that involves connections that cannot support broadband merely drives inefficiency, contrary to ComReg’s obligations under Regulation 72(4) of the ECC Regulations. 

Therefore, Analysys Mason’s analysis of possible PPTs that are required to be ubiquitous and state-wide is not grounded in evidence and based on ComReg’s flawed conclusions. There may be other PPTs or characteristics of the PPT’s identified that qualify if the USO designation is not made on a national basis.
  
3. Incorrect interpretation of regulatory principles  

eir considers that the assessment of possible PPT options is premature as “adequate broadband” has not yet been defined by the Minister as required under Regulation 70 (2) of the ECC Regulations. As set out above, under Regulation 70 (4) of the ECC Regulations, the option to request voice-only services could exist where there is an available adequate broadband internet access service. It is unclear how ComReg can assess the possible requirement for a VFL USO or whether an assessment of PPT options can be undertaken without a definition of adequate broadband. 

Analysys Mason’s review of PPTs does not consider the possibility of different requirements for PPTs for new USO VFL connections (if required) compared with existing  fixed voice only connections. ComReg recognised that the demand for new VFL connections is low and will continue to decline (ComReg consultation 23/55, paragraph 112 and also in response to this consultation in ComReg 23/115, paragraph 65). This demand will likely continue to decline due to falling fixed voice usage, universal mobile ownership, increased uptake of bundles and fibre roll-out. Therefore, eir expects that any analysis underpinning the designation of VFL USO or potential PPTs would consider the differences if any in PPT requirements between existing VFL connections and potential for new VFL connections under USO, which has not been undertaken. eir highlights again that ComReg has not designated a USP for fixed voice-only services in over a year, and Analysys Mason has not considered the likelihood or amount of new VFL USO connections that will be required over the review period. eir considers that requests for new fixed voice-only services under USO will be unlikely in future. 

In addition, Analysys Mason has also provided a designation period of five years based on an assumption of the length of time a PPT would be required. This is not an evidence-based time period to implement PPTs, meaning the analysis is not complete nor based on regulatory principles. 

	Are there any other PPT options that could have been considered: eir cannot assess the PPT options that could have been considered as ComReg has not identified the policy problem the PPT options are designed to alleviate, as set out in response to question 1. However, eir has provided some initial observations of the PPT options proposed. 

eir considers that Analysys Mason has not fully explored all technology based PPT options. The review of PPT options does not consider the required technological neutrality as set out in Recital 214 of the EECC. The analysis does not consider mobile telephony (separate to FCS) as a possible alternative to narrowband access networks in section 3.1.4. The mobile network infrastructure is only referenced in combination with, “additional hardware and software to provide a VFL service.” eir considers this is due to ComReg’s continued unexplained dismissal of mobile telephony as a voice communications service that can be used to make calls at a fixed location. 

The principle of technological neutrality allows USPs to choose the optimum method of meeting access requests, satisfied through the lowest cost technology. Mobile phone services are already preventing the risk of social exclusion as they are the most affordable voice service, and in Ireland there is near universal mobile phone ownership (see ComReg’s Mobile Consumer Experience Survey 2022). ComReg has not provided evidence for how one wireless technology such as mobile telephony cannot replace another wireless technology such as FCS in instances where VFL USO is required. The legislation is technology neutral and ComReg should focus on the functionality of the communication networks in delivering electronic communication services to end-users i.e. the capability for end-users to make and receive calls at a fixed location. 

This principle was highlighted in the European Commission’s comments on ComReg’s FACO market review. ComReg continues to overlook the relevance of the Commission’s comments to USO. It is clear from the comments and ComReg’s subsequent FACO market review decision (ComReg 21/76) that mobile telephony is a functionally acceptable alternative to PSTN (legacy infrastructure used to provide voice-only services). 

eir disagrees with the point in section 4.6.3 that “in the long run a narrowband access network would be a similar cost to build and operate as a broadband network using a similar technology”. This legacy network is expensive to maintain, and there are fewer technicians available that can operate this legacy infrastructure. In the context of Government gigabit roll-out targets and EU copper switch-off targets for 2030, this PPT option is irrelevant. 

eir considers that the analysis of using contracts or tenders rather than a USO should include analysis of relevant current processes. eir considers that ComReg’s tender processes do not function correctly and always resort to eir being designated as a USP. This is not in line with the ECC Regulations as the designation mechanism should ensure that no undertaking is excluded from being designated (see Regulation 72(4) of the ECC Regulations). ComReg’s recent attempt to designate Pure Telecom as a USP resulted in Pure withdrawing new voice-only retail services. It appears odd that in designating a provider of last resort as the USP that ComReg would allow such designation to be optional on the part of the operator. Any assessment of contract or tender options should consider who is best placed to issue such contracts, and how to make the contracts appealing to providers. 

	Do you have any views positive or negative on the  Analysys Mason Report conclusion that there is at this time no other PPT that can meet the requirements: As set out in response to question 1, eir cannot assess the analysis and conclusion of Analysys Mason, as they are based on ComReg’s flawed assessment and conclusion of a requirement for a state-wide VFL USO, which ComReg has not evidenced.  


